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This publication is for people who receive In-Home Supportive Services
(IHSS) and Waiver Personal Care Services (WPCS) and the people who
provide their care.1 This publication contains information about how to
request an exemption to the maximum number of hours that some
providers may work each month in the IHSS and WPCS programs, which
allows them to work up to 360 hours per month.
BACKGROUND
Federal Overtime Rules and State Workweek Limits
In response to a change in federal Department of Labor regulations, the
state of California agreed to pay overtime for in-home workers in the IHSS
and WPCS programs. The state is now paying overtime for any hours
worked above 40 hours per week. For more information on overtime rules
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generally, see publication #5586.01 New Rules for IHSS: Overtime and
Related Charges http://www.disabilityrightsca.org/pubs/558601.pdf.
At the same time, the state placed limits on the maximum weekly number
of hours an IHSS or WPCS provider can work in a workweek. In general:
- A provider who works for only one recipient cannot work more than
70 hours and 45 minutes per week for IHSS and/or WPCS combined.
- A provider who works for more than one recipient cannot work more
than 66 hours per week for IHSS and/or WPCS combined.2
California’s Administrative Exemptions (2016)
Beginning February 1, 2016, the California Department of Social Services
(CDSS) established two exemption categories which allowed some IHSS
providers to work more than the limits outlined above: the “Family”
exemption and the “Extraordinary Circumstances” exemption. Unlike the
workweek limits, these exemptions were not codified in statute or
regulation, but rather were announced through All-County Letters sent to
county welfare directors and IHSS program managers.3 Providers who are
granted either exemption were/are still limited to a maximum of 90 hours
per workweek, not to exceed 360 hours per month.4 The California
Department of Health Care Services (DHCS) also issued similar guidance
about the maximum daily, weekly and monthly hours a provider can work
for a consumer who gets WPCS alone or WPCS and IHSS combined.5
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IHSS and WPCS Provider Workweek Exemptions Become Law in 2017
As of July 1, 2017, there are now two IHSS exemptions which are codified
in California state law.6 Providers who are approved for an exemption may
exceed the 66-hour workweek limit up to a maximum of 360 hours per
month combined for all IHSS recipients they serve.
There are also two exemptions available for WPCS providers, which allow
approved providers to work up to a total of 12 hours per day up to a
maximum of 360 hours per month combined for the IHSS and WPCS that
he/she provides.7

A. IHSS EXEMPTIONS
1. General Information
- How Do I Know If I Qualify for an IHSS Exemption?
During the assessment or reassessment, the county IHSS program will
evaluate you to determine if your circumstances indicate that your provider
may be eligible for Exemption 1 or 2 (discussed below). The county shall
inform potentially qualifying recipients about the exemption(s) and the
process by which you or your provider may apply.8
- If My Provider Gets an Exemption, Can She Work All of the
Authorized Hours for the Recipients She Provides IHSS for?
No. Even with an exemption, providers cannot work more than 360 hours
per month. Because the state will not pay a provider for more than 360
hours per month, DRC is not able to help you get an exemption above the
maximum limit. If the total number of hours for the provider’s recipients are
more than 360, you will have to hire another IHSS provider to work the rest
of the hours.
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2. IHSS Exemption 1 (formerly Family Exemption)
Exemption 1 is available for providers who met ALL of the following
conditions on or before January 31, 2016:
1. Provide services to two or more IHSS recipients; and
2. Live in the same home as all of the recipients for whom they provide
services; and
3. Are related biologically, by adoption, or as a foster caregiver, legal
guardian, or conservator, to all of the recipients for whom he or she
provides services as the recipients’ parent, stepparent, foster or
adoptive parent, grandparent, legal guardian, or conservator.9
- How Do I Apply For Exemption 1?
Before Exemption 1 (formerly known as the Family Exemption) was
codified in statute, CDSS sent a letter and form to providers who were
identified as meeting the criteria. If your provider met the criteria but was
not sent a notice, CDSS is advising counties and recipients to complete an
Exemption 1 application and mail it to CDSS directly. The three-page
application is attached to All-County Letter 16-07 and available for
download at
http://www.cdss.ca.gov/lettersnotices/entres/getinfo/acl/2016/16-07.pdf.
You can mail your completed application to:
CDSS – Adult Programs Division
744 P Street, Mail Stop 9-7-96
Sacramento, CA 95814
If you would like to apply but do not have access to the Internet, you can
call CDSS at (916) 651-5350 and ask them to send you a paper application
form. Remember to leave a brief message with your name and phone
number so your call may be returned. You can also ask your county social
worker for the application.

3. IHSS Exemption 2 (formerly Extraordinary Circumstances
Exemption)
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Providers who work for two or more IHSS recipients are eligible for
Exemption 2 if each recipient has at least ONE of the following
circumstances that puts the recipient at serious risk of placement in out-ofhome care if the services could not be provided by that provider:
1. Has complex medical and/or behavioral needs that must be met by a
provider who lives in the same home as the recipient; OR
2. Lives in a rural or remote area where available providers are limited,
and as a result, the recipient is unable to hire another provider; OR
3. Is unable to hire another provider who speaks the same language as
the recipient, and as a result, the recipient is unable to direct his or
her own care.
- How Do I Qualify for Exemption 2?
Before Exemption 2 was codified in statute, the state’s guidance10 required
both the county and recipients to explore and exhaust all possible options
for finding another provider to work within the recipient’s authorized weekly
and monthly hours. The statute does not include this requirement and you
therefore no longer need to exhaust all provider options. Under the new
legal requirements, the county must consider any of the circumstances
listed in 1-3 above.11
- How Do I Apply For Exemption 2?
CDSS will mail a written informational notice and exemption application
form to all providers of multiple recipients who may be eligible for
Exemption 2 and to the recipients to whom those providers provide
services.12 CDSS has told us that written notification will be sent to
potentially eligible providers and their recipients in late September 2017.

- What Happens After I Submit My Application?
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The county will review Exemption 2 requests and consider whether a denial
would place you at serious risk of placement in out-of-home care due to
any of the circumstances in 1, 2, or 3 above. Within 30 days of receiving an
Exemption 2 application, the county IHSS program will mail a written
notification letter to the provider and the recipients for whom they provide
services if their application has been approved or denied.13
- What Should I Do If My Application Is Denied?
If the county denies the exemption, the county must also explain in the
notification letter the reason for the denial and information about the
process to request a review by CDSS, independent of the county’s
decision. Providers or recipients may request a review by CDSS.14
CDSS will develop the exemption review process with input from
stakeholders. At a minimum, the review process shall give the provider or
the recipient, or his or her authorized representative, the opportunity to
speak with and provide written information to CDSS staff conducting the
review. This can include information about how the recipient meets the
eligibility criteria and how any alternative services proposed by the county
would place the recipient at serious risk of placement in out-of-home care.15
CDSS shall consider the information submitted by the provider or the
recipient, or his or her authorized representative, and the information
provided by the county in reaching its decision.16
CDSS is still developing the exemption review process. In the meantime, if
you have documents or information that will help CDSS make its decision,
please mail the information to Charissa Miguelino, Chief of the Adult
Program Policy Bureau, at charissa.miguelino@dss.ca.gov.

- What If I Need More Time To Submit Information Related to My
Exemption Request?
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At the review, you may request additional time to submit information that
will help CDSS make its determination. CDSS can decide whether to grant
or deny your request for additional time.17
- What Happens After My Review?
CDSS will mail its written decision within 20 days of the date that you are
scheduled to speak with its staff conducting the review, unless you have
been granted additional time to submit information. The written decision will
inform the provider and his/her recipients if the exemption is granted or
denied. If CDSS denies the exemption, they must also explain in the written
decision the reason for the denial.18

B. IHSS WORKWEEK EXEMPTIONS AND PARENT
PROVIDER REGULATIONS
DRC has received a number of questions about the IHSS and WPCS
workweek limits when parents are providers for their children and the
exemptions do not cover all of the recipients’ authorized hours. The rules
for these situations are explained below through examples.
Example #1: I am the mother and parent provider for my three minor
children who receive a combined total of 460 IHSS hours per month. My
request for an IHSS workweek exemption was just granted, but I need an
additional provider to cover the additional 100 hours.
- Will I lose my eligibility as a parent provider of minor children if I find a
provider to work the hours over 360 per month?
No. The IHSS Exemptions allow a parent who was granted the exemption
to hire an additional provider to meet the needs of the children if they have
monthly authorized hours above 360 (or 264 hours per month without an
Exemption), without jeopardizing the parent provider’s eligibility for the
exemption. The additional hours may be provided by a non-family member.
- Will it be possible for my children’s father to work the additional hours
above 360 per month?
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In some cases, yes. The regulation governing IHSS parent providers allows
two parents to be paid providers for their two or more minor children, but
both parents MUST meet the parent provider requirements in MPP § 30763.451. This regulation requires that the parent has left full-time
employment, or is prevented from full-time employment (defined as 40 or
more hours per week) due to the care needs of the children; no other
suitable provider is available; and the inability of that parent to perform the
services may result in inappropriate placement or inadequate care. Here,
the second parent (the father) may work hours in excess of the first parent
provider’s 360-hour maximum, so long as he meets the other requirements
in MPP § 30-763.451.
Example #2: I am the mother of two 10 year-old boys with autism. Both
receive IHSS and protective supervision: Michael receives 212 hours per
month and Joey receives 218 hours per month, for a combined total of 430
hours per month. I was granted Exemption 1. I work 25 hours per week as
an administrative assistant and am prevented from full-time employment in
order to provide IHSS to my sons. My husband works part-time, and wants
to provide the remaining IHSS hours in excess of 360 a month. I am
worried that I will lose my parent provider eligibility if my husband requests
to be the additional provider.
CDSS has told us that when one parent provider has reached the
maximum cap (264 or 360 per month with an Exemption), the other parent
can provide the remaining balance of hours if he/she meets the
requirements of MPP § 30-763.451. Here, once mom reaches the 360
hours per month maximum, she is considered “unavailable.” At that time,
dad may provide the remaining 70 hours because he meets the parent
provider requirements in MPP § 30-763.451 (i.e. he works less than 40
hours per week in order to provide IHSS to the children, no other suitable
provider is available, and dad’s inability to provide IHSS may result in
inappropriate placement or inadequate care).
Note that mother’s unavailability is based solely on the fact that she has
reached the maximum hours allowed. Her unavailability is NOT due to one
parent working for one child and being unavailable to work for the other
child.
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C. WAIVER PERSONAL CARE SERVICES (WPCS)
EXEMPTIONS
Providers for the Home and Community Based Alternatives Waiver
(formerly known as the Nursing Facility/Acute Hospital Waiver) or In-Home
Operations Waiver participants or applicants, who were enrolled in either
waiver on or before January 31, 2016, and whose medical or behavioral
needs require that services be provided by the requested provider, are
eligible for the WPCS exemption if ANY of the following circumstances
exists:
1. The provider lives in the same home as the waiver applicant or
participant, even if the provider is not the family member; OR
2. The provider currently provides care to the waiver participant, and
has done so for two or more years continuously; OR
3. The waiver applicant or participant is unable to find a local
caregiver who speaks the same language as the applicant or
participant, and as a result, they are unable to direct their own
care.19
- I enrolled in the HCB (NF/AH) or IHO waiver after January 31, 2016.
Am I eligible for a WPCS exemption?
For a participant who enrolls in either the IHO or HCBS waiver after
January 31, 2016, DHCS shall grant a provider an exemption from the 66hour workweek limits on a case-by-case basis.20
- I was granted a WPCS exemption. Does this mean I can work as
many hours as I want?
No. Please note that a provider of IHSS or WPCS (or both) who is granted
an exemption may work up to a total of 12 hours per day, and up to 360
hours per month combined for the IHSS and WPCS that he or she
provides, not to exceed each waiver participant’s monthly authorized
hours.21
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- How Do I Apply for the WPCS Exemption?
At the time of initial application, and at least annually, DHCS shall inform all
waiver applicants or participants whose providers may be eligible for an
exemption and their providers about the exemptions and the application
process.22 On a one-time basis, DHCS will mail an informational notice and
exemption request application form to all providers who may be eligible for
an exemption and to the waiver participants to whom those providers
provide services.23
- What Happens After I Submit My Application?
DHCS will review the exemption requests pursuant to a process developed
with input from stakeholders. In making its determination, DHCS will
consider whether the waiver applicant or participant meets one of the
criteria as explained on page 7.24
Within 30 days of receiving an exemption request from a provider and from
a waiver applicant or participant on behalf of a provider who enrolled in
either waiver after January 31, 2016, DHCS will mail a written letter
notifying both the provider and waiver applicant or participant of its
approval or denial of the exemption. DHCS will develop a standardized
notification letter with input from stakeholders.25
- What Should I Do If My Application Has Been Denied?
If your request was denied, DHCS must explain in its letter the reason for
the denial.26 Currently, there is no way to appeal an unfavorable decision. If
you requested an independent review and were still denied an exemption,
you will have to hire another provider to cover the remaining hours and
ensure that your needs are being met.

D. HOW WILL WE KNOW IF THE NEW PROCESSES ARE
WORKING?
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With regard to the IHSS exemptions, counties must record how many
exemption requests they receive and the number of requests approved or
denied, and submit these numbers to CDSS. Similarly, CDSS will record
how many requests for review they receive and the number of requests that
are approved or denied through the review process. These numbers will be
posted every three months on CDSS’ website.27
With regard to the WPCS exemptions, DHCS will record the number of
exemption requests it receives and the number of requests that are
approved or denied. These numbers shall be posted no later than every
three months on the DHCS website.28
DRC will be monitoring the new process and working to make sure that
participants and providers properly get the authorized exemptions.

E. HOW CAN I GET HELP IF I AM DENIED AN
EXEMPTION?
If you believe your exemption request was wrongly denied, please contact
DRC at 1-800-776-5746. Please note that, because the state will not pay a
provider more than 360 hours per month, we cannot help you get an
exemption above the maximum limit. You will need to find additional
providers to work the hours above those for which your provider is
authorized.
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