
 
 

 California’s Protection & Advocacy System 
Toll-Free (800) 776-5746 

Hospital Discharge Rights Advocates’ Brief 

October 2018, Pub. #7137.01 

A.  Introduction  

This Advocates’ Brief discusses hospital discharge rights. Section B 

describes state laws that apply to an individual if he/she (hereinafter “they”) 

is admitted to a hospital regardless of whether they have insurance. 

Section C describes additional protections available to those in hospitals 

that accept Medicare payments regardless of whether they are insured, 

have Medicare1, or have Medi-Cal.2 Section D describes the additional 

protections an individual will receive if they have Medicare. Section E 

describes notice and appeal rights.  Section F provides additional 

resources. 

                                                           
1 Regular Medicare is also known as Original Medicare or fee-for-service 
Medicare.  An individual can go to any health care provider that accepts 
Medicare. A Medicare Advantage plan pays for healthcare from a managed 
care plan on a monthly fee per enrollee. It is also known as Medicare Part 
C.(Return to Main Document) 
2 An individual can have Medi-Cal in a two ways. Fee-for-service Medi-Cal 
means they can go directly to a health care provider who accepts Medi-Cal 
for services, and that health care provider bills Medi-Cal. They do not need 
to go through a health insurance company to receive Medi-Cal services. A 
managed care plan is a private company that contracts with Medi-Cal to 
provide Medi-Cal services.(Return to Main Document)  
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B. State Law Protections 

1) Discharge Planning Requirements 

State law requires that every hospital have a written discharge 

planning policy and process. 3  Hospitals must: 

- “[make] Arrangements for post-hospital care … including care at 

home, in a skilled nursing facility, or intermediate care facility … 

[must be] made prior to discharge for patients who are likely to 

suffer adverse health consequences upon discharge if there is no 

adequate discharge planning”4  

- “[Allow each admitted patient] the opportunity to identify one family 

caregiver who may assist in post-hospital care;”5  

- Notify the designated family caregiver 6“of the patient’s discharge 

or transfer to another facility as soon as possible, or at least upon 

issuance of a discharge order by the patient’s attending 

physician;”7  A “lack of contact with the designated caregiver must 

not interfere with, delay, or affect the appropriate discharge;”8 and  

- Inform the patient and family caregiver “of continuing health care 

requirements following hospital discharge.”9 

- Inform the patient of their right to “participate actively in decisions 

regarding medical care.” 10 This can include the right to refuse 

treatment if allowed by law.11   

                                                           
3 H & .S.C. § 1262.5(a); All-Facility Letter 15-25. (Return to Main 
Document) 
4 H. & S.C. § 1262.5(b). (Return to Main Document) 
5 H. & S.C. § 1262.5(c). (Return to Main Document) 
6 Family caregiver means “a relative, friend, or neighbor who provides 
assistance related to an underlying physical or mental disability but who is 
unpaid for those services.” H.S.C. § 1262.5(m). (Return to Main Document) 
7 H.& S.C. § 1262.5(d). (Return to Main Document) 
8 Id. (Return to Main Document) 
9 H.& S.C. § 1262.5(e). (Return to Main Document) 
10 H. & S.C. § 1262.6(a)(3). (Return to Main Document) 
11 Id. (Return to Main Document) 
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Although state law does not require that hospitals give patients a written 

notice of intent to discharge, hospitals are required to: 

- Provide information regarding post hospital care in a culturally 

competent manner.12  

- Provide a transfer summary to a facility, the patient and legal 

representative, if the patient is being transferred to a facility.13 

Note that if an individual is homeless, hospitals may not transfer them to 

another county to receive supportive services from a social services 

agency, non-profit, or health care service provider, without getting 

authorization from that agency.14 Discharge to Adult Protective Services is 

also not an acceptable discharge plan.15  

2) Required Documents 

Shortly after being admitted, a hospital must provide an individual with 

written information regarding their rights to:16  

- “be informed of continuing health care requirements 

following their discharge from the hospital;  

- be informed that if authorized, a friend or family member 

may be provided information about the patient's continuing 

health care requirements after discharge from the hospital;  

- participate actively in decisions regarding medical care; and  

- [receive] appropriate pain assessment and treatment.”17  

                                                           
12  H.& S.C. § 1262.5(e). (Return to Main Document) 
13 H. & S.C § 1262.5(f)(1) & (2). The transfer summary shall include: 
“essential information relative to the patient’s diagnosis, hospital course, 
pain treatment and management, medications, treatments, dietary 
requirement, rehabilitation potential, known allergies, and treatment plan, 
and shall be signed by the physician.”(Return to Main Document) 
14 H.& S.C. § 1262.4(a). (Return to Main Document) 
15 See All County Information Notice I-42-18, and Discharge Planning: 
Guidance for Adult Protective Services Program. (Return to Main 
Document) 
16 H. & S.C. § 1262.6(a). (Return to Main Document) 
17 Id. (Return to Main Document) 

http://www.napsa-now.org/wp-content/uploads/2017/10/Discharge-Planning-Brochure.pdf
http://www.napsa-now.org/wp-content/uploads/2017/10/Discharge-Planning-Brochure.pdf
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C. Federal Law Protections  

If a hospital accepts Medicare, it must follow the Medicare discharge 

evaluation and planning requirements regardless of whether an individual is 

uninsured, has private insurance, and/or has Medi-Cal.18    

This section describes the hospital discharge procedures Medicare-

participating hospitals must follow.  

1) Hospital Discharge Planning Evaluation  

A hospital discharge planning evaluation is an assessment done by the 

hospital to determine if they will need a hospital discharge plan. The 

hospital must identify and provide a discharge planning evaluation to 

patients who are “likely to suffer adverse health consequences if there is no 

adequate discharge planning,” 19 by patient request,20 the person acting on 

the patient’s behalf request,21 or by physician request.22 The hospital must 

identify patients who meet the above at the time of admission.  

The discharge planning evaluation must assess: “the likelihood of a patient 

needing post-hospital services and the availability of those services,”23 the 

“patient’s capacity for self-care, or the possibility of the patient being cared 

for when they return to the environment from which he or she entered the 

hospital.”24  

                                                           
18 42 C.F.R. § 482.1(a)(1)(i). Hospitals that accept Medicaid payments must 
meet Medicare requirements. 42 C.F.R. § 482.1 (a)(5). (Return to Main 
Document) 
19 42 C.F.R. § 482.43(a) (Return to Main Document) 
20 42 CFR. § 482.43(b)(1) (Return to Main Document) 
21 42 CFR § 482.43(b)(1). Hospitals must allow patients to designate a 
“family caregiver” such as a relative, friend, or neighbor who will be notified 
when a discharge order is written and can assist in discharge planning. 
H.S.C. § 1262.5(c), (d). (Return to Main Document) 
22 42 C.F.R. § 482.43(b)(1) (Return to Main Document) 
23 42 C.F.R. § 482.43(b)(3) (Return to Main Document) 
24 42 C.F.R. § 482.43(b)(4) (Return to Main Document) 
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The evaluation must be done in a timely way so the patient can prepare 

and make arrangements for his/her discharge.25 The hospital must discuss 

the discharge evaluation with the patient or person acting on the patient’s 

behalf.26 The evaluation must be in the patient’s medical record, and must 

be made available to the patient or the person acting on the patient’s 

behalf.27  

2)  Development of Discharge Plan 

If the evaluation shows that a discharge plan is needed, a registered nurse, 

social worker, or other appropriately qualified person must develop or 

supervise the development of this discharge plan.28 However, even if the 

hospital determines that an individual does not need a discharge plan, the 

patient’s physician may request one, and the hospital must develop a 

discharge plan for them.29 

If an individual has requested a discharge planning meeting, but the 

hospital is not scheduling one in a timely fashion, then ask about the 

hospital’s patient grievance procedure. Federal regulations require 

hospitals to have patient grievance procedures.30  

If an individual is a Regional Center consumer, then the Regional Center 

must provide targeted case management services. This means that the 

Regional Center must “assist [them] in transitioning from inpatient to 

outpatient status, and arranging for appropriate service for the person 

                                                           
25 42 C.F.R. § 482.43(b)(5) (Return to Main Document) 
26 42 C.F.R. § 482.43(b)(6) (Return to Main Document) 
27 42 C.F.R. § 482.43(b)(6) (Return to Main Document) 
28 42 C.F.R. § 482.43(c)(1) (Return to Main Document) 
29 42 C.F.R. § 482.43(c)(2) (Return to Main Document) 
30 42 C.F.R. § 482.13(a)(2).  For general complaints about a hospital, 

individuals can also file a complaint with the California Department of 

Public Health. Complaints can be filed online30 or through the district office 

located in the individual’s county.30  (Return to Main Document) 
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being discharged.”31 The Regional Center is responsible for discharge 

planning up to 180 days prior to and individual’s discharge. This means that 

any request for discharge planning should include the individual’s Regional 

Center Nurse or Doctor, and should request the Regional Center Nurse or 

Doctor be present at their discharge planning meeting.  

3) Required Discharge Plan Information32  

Hospital discharge plans should ensure a smooth recovery, and prevent 

readmission to a hospital. The following questions should be addressed in 

the Discharge Plan:  

- What is their health condition?  

- What is the likelihood that they will improve?  

- What medications or medical therapies are necessary?  

- Can the caregiver administer them at home?  

- Are there dietary restrictions?  

- What activities will they need assistance with?  

- Will they need special equipment such as oxygen, 

wheelchair, etc.?  

- Will they return home or be transferred to another facility?  

- Will the transfer be temporary or long-term?  

- If an individual returns home, will the caregiver need any 

special training or assistance to handle their needs?”33  

If needed, the discharge plan must also include a “list of home health 

agencies, or [skilled nursing facilities], that are available to you, that are 

participating in the Medicare [or Medi-Cal] program, and that serve or 

reside in [their] geographic area.”34  

                                                           
31 California Medicaid State Plan, Supplement 1 to Attachment 3.1-A, 
Section 10.D, as amended by State Plan Amendment 005-001, approved 
3-14-05. (Return to Main Document) 
32 “Hospital Discharge Planning: A Guide for Families and Caregivers,” 
available at: Hospital Discharge Planning: A Guide for Families and 
Caregivers (Return to Main Document) 
33 Id. (Return to Main Document) 
34 42 C.F.R. § 482.43(c)(6) (Return to Main Document) 

https://medicare.com/caregiver-resources/hospital-discharge-planning-a-guide-for-families-and-caregivers/
https://medicare.com/caregiver-resources/hospital-discharge-planning-a-guide-for-families-and-caregivers/
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4) Implementation of the Discharge Plan 

The hospital must “reassess [their] discharge plan if there are factors that 

may affect continuing care needs or the appropriateness of the discharge 

plan.”35 The hospital must also counsel them, their family members, or 

other interested persons to prepare them for discharge, if needed.36  

If the hospital discharge plan requires home health care, or post-hospital 

extended care services for him/her, then the discharge plan must include a 

list of home health agencies or skilled nursing facilities that are available to 

you [them].37 The list of home health agencies, or skilled nursing facilities, 

must be in their geographic area, as defined by the home health agency or 

based on their preference.38 Their medical record must show that they, or 

the person acting on their behalf, received the list.39  

When choosing post-hospital services, the hospital must, when possible, 

respect their expressed preferences.40 The hospital may not limit the 

providers that are available to the individual.41 

The hospital must continuously review discharge plans to ensure they are 

responsive the individuals’ needs.42 

When transferring or discharging an individual, the hospital must provide 

their medical information to the appropriate facilities, agencies, or 

outpatient services, as needed.43  

                                                           
35 42 C.F.R. § 482.43(c)(4) (Return to Main Document) 
36 42 C.F.R. § 482.43(c)(5) (Return to Main Document) 
37 42 C.F.R. § 482.43(c)(6); if the patient receives Medi-Cal services 
through a managed care organization, then the hospital must list HHAs, 
and post-hospital extended care services, that contract with the MCO. 42 
C.F.R. § 482.43(c)(6)(ii) (Return to Main Document) 
38 42 C.F.R. § 482.43(c)(6) (Return to Main Document) 
39 42 C.F.R. § 482.43(c)(6)(iii) (Return to Main Document) 
40 42 C.F.R. § 482.43(c)(7) (Return to Main Document) 
41 42 C.F.R. § 482.43(c)(7) (Return to Main Document) 
42 42 C.F.R. § 482.43(e) (Return to Main Document) 
43 42 C.F.R. § 482.43(d) (Return to Main Document) 
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An individual, or their personal representative, should call the Home Health 

Agencies and explain their health situation, the type of care needs they 

have, and whether they have personnel who are trained and competent to 

provide these health care services.  

An individual should do the same with the Skilled Nursing Facilities. An 

individual or their personal representative should visit the listed skilled 

nursing facilities. They should explain their health care needs, and inquire 

about whether the facility is able to competently care for them. For more 

information regarding discharge rights from a Skilled Nursing Facility, see 

the CANHR website, “Challenging Hospital Discharge Decisions.”44  

If the listed agency or facility is unable to competently care for the 

individual, then they or their personal representative should contact the 

hospital immediately. Let the hospital case manager know that the relevant 

home health agencies or facilities are not adequate, and they oppose any 

discharge to those facilities or they oppose having the home health agency 

provide the services upon discharge.   

Note that hospitals are penalized (through lower payments) by the state 

licensing board and the federal government if they readmit too many 

patients within 30 days of their discharge. If the listed agency or facility is 

not able to competently care for the individual, then the individual’s risk of 

readmission is high. Discuss this with the hospital case manager if they are 

pushing for discharge.  

                                                           
44 “Challenging Hospital Discharge Decisions,” available at: California 
Advocates for Nursing Home Reform  
(Return to Main Document) 

http://www.canhr.org/factsheets/nh_fs/html/fs_challengingdischarge.htm
http://www.canhr.org/factsheets/nh_fs/html/fs_challengingdischarge.htm
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D. Additional Protections if an individual has Medicare only 

This section applies to persons who have Medicare only (either regular 

Medicare or in an Advantage plan) and are admitted as an inpatient.45  

1) Information Required Upon Admission46 

In addition to the rights listed in Sections I and II, Medicare recipients have 

special notice protections. They should receive a notice called “An 

Important Message from Medicare About Your Rights” before or on the 

second day of hospital stay.47 

The notice should contain the following information:  

- Their right to get all medically necessary hospital services 

- Their right to be involved in any decisions that the hospital, 

their doctor, or anyone else makes about their hospital 

services, and to know who will pay for them; 

- Their right to get services needed after leave from the 

hospital;  

- Their right to appeal a discharge decision and the steps for 

appealing the decision; 

- The circumstances under which one will or will not have to 

pay for charges for continuing to stay in the hospital; and 

                                                           
45 Under Medicare, someone is considered an “inpatient” if the doctor has 
written orders for hospital admission, and the individual is formally admitted 
to a hospital room. They are considered an “outpatient” if they have not 
been formally admitted. Note that they can still spend a night in the hospital 
as an outpatient. What Does Inpatient Versus Outpatient Mean for 
Medicare?. (Return to Main Document) 
46 Medicare’s “Getting a fast appeal in a hospital,” available at: Medicare 
Getting a fast appeal in a hospital. (Return to Main Document) 
47 A blank “Important Message From Medicare About Your Rights,” is 
available at: Department of Heath & Human Services Centers for Medicare 
& Medicaid Services (Return to Main Document) 

https://medicare.com/resources/inpatient-vs-outpatient/
https://medicare.com/resources/inpatient-vs-outpatient/
https://www.medicare.gov/claims-appeals/your-right-to-a-fast-appeal/getting-a-fast-appeal-in-a-hospital
https://www.medicare.gov/claims-appeals/your-right-to-a-fast-appeal/getting-a-fast-appeal-in-a-hospital
http://canhr.org/factsheets/nh_fs/PDFs/medicare-notice-of-rights.pdf
http://canhr.org/factsheets/nh_fs/PDFs/medicare-notice-of-rights.pdf
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- Information on his/her right to get a detailed notice about 

why his/her covered services are ending.48 

E. Notice and Appeal Rights  

1) Medicare (Original or Medicare Advantage) Notice and Appeal Rights 
49  

(a) Right to a Notice 

The hospital must give the individual the “Important Message” again at 

least two days before the individual planned discharge date. If an individual 

had a short hospital stay, the first “Important Message” could be received 

both within two days of the individual’s admission and two days before the 

individual planned discharge date.50 If so, then the hospital does not have 

to give the individual the second “Important Message.”  

If the second “Important message” is given to the individual on the day of 

their discharge, it must be given at least four hours before the planned 

discharge.51 

This “Important Message” must be given to the individual in person, or their 

representative if the individual does not understand the notice.52 

                                                           
48 Medicare’s “Getting a fast appeal in a hospital,” available at: Medicare: 
Getting a fast appeal in a hospital. (Return to Main Document) 
49“Challenging Hospital Discharge Decisions,” available at:California 
Advocates for Nursing Home Reform: Challenging Hospital Discharge 
Decisions (Return to Main Document) 
50 For those with Original Medicare, CANHR California Advocates for 
Nursing Home Reform: Challenging Hospital Discharge Decisions. For 
those on a Medicare Advantage plan, Medicare Interactive: Medicare 
Advantage appeals if your care is ending (Return to Main Document) 
51 Id. (Return to Main Document) 
52 Id. (Return to Main Document) 

https://www.medicare.gov/claims-appeals/your-right-to-a-fast-appeal/getting-a-fast-appeal-in-a-hospital
https://www.medicare.gov/claims-appeals/your-right-to-a-fast-appeal/getting-a-fast-appeal-in-a-hospital
http://canhr.org/factsheets/resrights_fs/html/fs_challengingdischarge.htm
http://canhr.org/factsheets/resrights_fs/html/fs_challengingdischarge.htm
http://canhr.org/factsheets/resrights_fs/html/fs_challengingdischarge.htm
http://canhr.org/factsheets/resrights_fs/html/fs_challengingdischarge.htm
http://canhr.org/factsheets/resrights_fs/html/fs_challengingdischarge.htm
https://www.medicareinteractive.org/get-answers/medicare-denials-and-appeals/medicare-advantage-appeals/medicare-advantage-appeals-if-your-care-is-ending
https://www.medicareinteractive.org/get-answers/medicare-denials-and-appeals/medicare-advantage-appeals/medicare-advantage-appeals-if-your-care-is-ending
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(b) Right to appeal discharge53  

An individual can receive a quick resolution if they appeal the hospital’s 

decision to discharge before leaving the hospital. Follow the instructions on 

the “Important Message” from Medicare to request this “fast appeal.” The 

“fast appeal” must be requested before or on the day they are scheduled to 

be discharged from the hospital. If they appeal during this time, they can 

stay in the hospital while waiting for a decision. Aside from the applicable 

coinsurance or deductibles, they will not have to pay for their stay during 

the appeal.54  

After the appeal, they will receive a notice from the hospital or their 

Medicare Advantage plan explaining the reasons behind the discharge. 

This is called a Detailed Notice of Discharge.55  

For either Original Medicare or Medicare Advantage plan, Livanta, the 

Quality Improvement Organization contracted by Medicare, will review the 

case.56 An individual, or their representative, may speak or provide a 

written statement to Livanta, but this is not required. Livanta will review the 

notice, medical records, and other information during their review. Livanta 

should have a decision “within one day after it receives all the necessary 

                                                           
53 ”An Important Message from Medicare About Your Rights,” available at: 
Department of Health & Human Services Centers for Medicare & Medicaid 
Services (Return to Main Document) 
54 ”Getting a fast appeal in a hospital,” available at:  Medicare: Getting a 
fast appeal in a hospital (Return to Main Document) 
55 Medicare’s “Hospital Discharge Appeal Notices,” available at: Center for 
Medicare & Medicaid Services Hospital Discharge Appeal Notices (Return 
to Main Document) 
56 ”Challenging Hospital Discharge Decisions,” available at: 
CANHR:Challending Hospital Discharge Decisions CMS’s “Medicare 
Appeals,” available at: Centers for Medicare & Medicaid Services: 
Medicare Appeals; and “Quality Improvement Organization Program 
Changes,” available at: Health Services Advisory Group: Quality 
Improvement Organization (QIO) Program Changes. (Return to Main 
Document) 

http://canhr.org/factsheets/nh_fs/PDFs/medicare-notice-of-rights.pdf
http://canhr.org/factsheets/nh_fs/PDFs/medicare-notice-of-rights.pdf
https://www.medicare.gov/claims-appeals/your-right-to-a-fast-appeal/getting-a-fast-appeal-in-a-hospital
https://www.medicare.gov/claims-appeals/your-right-to-a-fast-appeal/getting-a-fast-appeal-in-a-hospital
https://www.cms.gov/Medicare/Medicare-General-Information/BNI/HospitalDischargeAppealNotices.html
https://www.cms.gov/Medicare/Medicare-General-Information/BNI/HospitalDischargeAppealNotices.html
http://www.canhr.org/factsheets/nh_fs/html/fs_challengingdischarge.htm
https://www.medicare.gov/Pubs/pdf/11525.pdf
https://www.medicare.gov/Pubs/pdf/11525.pdf
https://www.hsag.com/es/patients-families/quality-improvement-organization-qio-program-changes/
https://www.hsag.com/es/patients-families/quality-improvement-organization-qio-program-changes/


Page 12 of 18 
 

 
 

information.”57 Livanta must “notify [the individual] of its decision by 

telephone and in writing.”58  

“If Livanta determines [the individual is] not ready to be discharged, 

Medicare will continue to cover [the individual’s] hospital services. If 

Livanta determines [the individual is] are ready to be discharged, 

Medicare will cover [the] hospital services until noon the day after 

Livanta notifies [the individual] of its decision.”59  

The written notice will have additional options to appeal if the individual is 

unhappy with the decision. 

*Note that Livanta will not process late appeals for those with Original 

Medicare or a Medicare Advantage plan. 60 If an individual has a Medicare 

Advantage plan, they should call their plan to determine if the Medicare 

Advantage plan will consider a late appeal.  

2) Medi-Cal Notice and Appeal Rights  

This section applies to those who have Medi-Cal (either fee-for service61 or 

are in a managed care plan62), and are admitted as an inpatient.63 

                                                           
57 Id. (Return to Main Document) 
58 Id. (Return to Main Document) 
59 Id. (Return to Main Document) 
60 ”An Important Message from Medicare About Your Rights,” available at:  
Department of Health & Human Services Centers for Medicare & Medicaid 
Services (Return to Main Document) 
61 Fee-for-service means the individual can go directly to a health care 
provider that accepts Medi-Cal for services, and that health care provider 
bills Medi-Cal. The individual does not need to go through a health 
insurance company to receive Medi-Cal services. (Return to Main 
Document) 
62 A managed care plan is a private company that contracts with Medi-Cal 
to provide Medi-Cal services. (Return to Main Document) 
63 Under Medi-Cal, an individual is considered an inpatient if they are 
admitted to a hospital for purposes of receiving inpatient services. 22 
C.C.R. § 51108. (Return to Main Document) 

http://canhr.org/factsheets/nh_fs/PDFs/medicare-notice-of-rights.pdf
http://canhr.org/factsheets/nh_fs/PDFs/medicare-notice-of-rights.pdf


Page 13 of 18 
 

 
 

(a)  Appealing a Medi-Cal denial of Hospital Services 

Hospitals serving individuals with Medi-Cal submit Treatment Authorization 

Requests (TAR) to Medi-Cal to approve the hospital stay.  If the days in the 

individual’s initial TAR for acute care services have ended, and the hospital 

submitted another TAR requesting the same level of services which was 

denied, the individual must be provided a notice.64 This notice must be: 

personally delivered to the individual’s hospital room unless their treating 

physician has certified in writing that a personal delivery may result in serious 

harm to them.65 If the treating physician has certified in writing that a personal 

delivery may result in serious harm to the individual, then the notice must be 

mailed to their address, or their authorized representative’s address as 

identified in the hospital medical records or documents submitted by the 

hospital to Medi-Cal.66  

This notice must “be personally delivered or mailed no later than the first 

working day after termination.”67 However, if the individual is already 

discharged from the hospital, or if the acute care services have already 

been provided, then Medi-Cal is not required to provide a notice.68  

The notice must include the following information:  

- “a statement of the action [Medi-Cal] intends to take 

- The reason for the intended action;  

- A citation of the specific regulations of [Medi-Cal] 

authorization procedures supporting the intended action;  

- An explanation of the procedure to request a hearing;  

                                                           
64 Note that this applies when the hospital did not appeal the MEdi-Cal 
denial of the TAR.  22 C.C.R § 51003(c)(1); 51003.1(a)-(c) (Return to Main 
Document) 
65 22 C.C.R. § 51014.1(f); MEDI-CAL PROVIDER MANUALS, “TAR 
Deferral/Denial Policy (Frank v. Kizer),” Inpatient Services (IPS). (Return to 
Main Document) 
66 Id. (Return to Main Document) 
67 22 C.C.R. § 51014.1(f). (Return to Main Document) 
68 22 C.C.R. § 51014.1(g)(1)-(3). (Return to Main Document) 
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- An explanation of the circumstances under which a medical 

service shall be continued if a hearing is requested.”69  

If an individual has fee-for-service Medi-Cal, and the attending physician 

continues to prescribe the same level of services,70 the individual may appeal 

the notice with aid paid pending. They can do this by requesting a fair hearing 

before the effective date of the action, at any time up to and including the 

last date on which services were authorized under the immediately 

preceding TAR, whichever is later.71 Aid paid pending means that the 

individual’s acute services will continue to be covered by Medi-Cal until one 

of the following occurs (whichever is earliest): a hearing decision is issued, 

the hearing appeal is withdrawn or resolved, the date of discharge, or the 

treating physician documents that the individual is ready for a lower level of 

care.72  

If the individual is enrolled in a Medi-Cal managed care plan, then the 

managed care plan’s decision is considered an “adverse benefit 

determination.”73 The individual must follow their plan’s internal appeals 

process first. See the Disability Rights California publication #5606.01.74  

(b)  Appealing past the deadline  

If an individual has fee for service Medi-Cal did not appeal in time to 

receive aid paid pending, they still have up to 90 days to appeal.75 

                                                           
69 22 C.C.R. § 51014.1(c)(1)-(6) (Return to Main Document) 
70 MEDI-CAL PROVIDER MANUALS, “TAR Deferral/Denial Policy (Frank v. 
Kizer),” Inpatient Services (IPS). (Return to Main Document) 
71 22 C.C.R. § 51014.2(a); MEDI-CAL PROVIDER MANUALS, “TAR 
Deferral/Denial Policy (Frank v. Kizer),” Inpatient Services (IPS). (Return to 
Main Document) 
72 22 C.C.R. § 51014.2(c)(4) (Return to Main Document) 
73 42 CFR § 438.400(b)(1) (Return to Main Document) 
74 DRC publication, “Medi-Cal Managed Care: Appeals and Grievances,” 
available at: Medi-Cal Managed Care: Appeals and Grievances; see also, 
APL 17-005, available at: DHCS All Plan Letter 17-006. (Return to Main 
Document) 
75 Welfare and Institutions Code § 10951(a)(1) (Return to Main Document) 

http://www.disabilityrightsca.org/publications/medi-cal-managed-care-appeals-and-grievances
http://www.disabilityrightsca.org/publications/medi-cal-managed-care-appeals-and-grievances
https://www.disabilityrightsca.org/publications/medi-cal-managed-care-appeals-and-grievances
http://www.dhcs.ca.gov/formsandpubs/Documents/MMCDAPLsandPolicyLetters/APL2017/APL17-006.pdf
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However, the individual will not be eligible for aid paid pending if they 

choose to stay in the hospital during their appeal.  

If they miss the 90 day deadline to appeal, and it has not been more than 

180 days after receiving the notice, they may still appeal if there is “good 

cause.”76 “Good cause” means “a substantial and compelling reason 

beyond [the individual’s] control, considering the length of the delay, the 

diligence of the request, and the potential prejudice to [the hospital.] The 

inability of a person to understand an adequate and language-compliant 

notice, in and of itself, shall not constitute good cause.”77  

If an individual has a Medi-Cal Managed Care Plan, see the Disability 

Rights California publication #5606.01.  78  

(c) Appealing a Hospital Discharge 

If a treating physician signs a discharge order, the individual may file a 

grievance with the hospital. According to federal regulations, the hospital 

should inform the individual in advance of the discharge, whenever 

possible.79 Each hospital must have a patient grievance process,80 so the 

individual should ask the hospital about their patient grievance process.   

If an individual decides to file a patient grievance regarding the hospital’s 

decision to discharge or transfer, the hospital must provide the following 

information: 

- The procedure for submitting “a written or verbal grievance 

to the hospital;”  

- Who to contact to file a grievance;  

- The hospital’s time frames for reviewing the grievance and 

the hospital’s response; and,  

- Written notice of its grievance resolution containing the 

name of the hospital contact person, steps taken on the 

                                                           
76 Welfare and institutions Code § 10951(a)(2) (Return to Main Document) 
77 Welfare and institutions Code § 10951 (c) (Return to Main Document) 
78 Available at: Medi-Cal Managed Care: Appeals and Grievances. (Return 
to Main Document) 
79 42 C.F.R. § 482.13(a)(1) (Return to Main Document) 
80 42 C.F.R. § 482.13(a)(2) (Return to Main Document) 

http://www.disabilityrightsca.org/publications/medi-cal-managed-care-appeals-and-grievances
http://www.disabilityrightsca.org/publications/medi-cal-managed-care-appeals-and-grievances


Page 16 of 18 
 

 
 

patient’s behalf to investigate the grievance, results of the 

grievance process, and the date of completion.81  

The hospital must provide a “prompt resolution” of the patient grievance.  

Note that if the treating physician has signed a discharge order, this means 

the treating medical providers believe the individual no longer need acute 

care. The hospital staff only needs to inform an individual, or their family 

caregiver representative, once the discharge order is issued, and when 

they are discharged.82 Though individual hospitals may have different 

practices, Medi-Cal, the managed care plan, or the hospital is not required 

to give the individual or their representative a written discharge notice.83  

However, if an individual has fee for service Medi-Cal, they could 

potentially ask Medi-Cal for additional days. If Medi-Cal denies the request, 

then Medi-Cal should provide them a written notice of: “[their] right to a fair 

hearing and right to request an expedited hearing, the method by which 

[they] may obtain a hearing, that [they] may represent yourself or use legal 

counsel, a relative, a friend, or other spokesman, and the time frames in 

which the agency must take final administrative action, in accordance with 

431.244 (f).”84 This means the individual can appeal the notice and request 

a hearing. However, they cannot request aid paid pending.85 Furthermore, 

it is unlikely they will be successful at a hearing without the hospital-

provider recommending acute services.  

                                                           
81 42 C.F.R. § 481.13(a)(2)(i)-(iii) (Return to Main Document) 
82 H.S.C. § 1262.5(d). (Return to Main Document) 
83 Notice requirements for situations listed in 42 CFR 431.206(c)(2) (for fee 
for service Medi-Cal) and 42 CFR 438.400(b)(1) (for those with a managed 
care plan), do not include an expired TAR and where no request for 
additional authorization is made. (Return to Main Document) 
84 42 CFR § 431.206(b)(1)-(4) (Return to Main Document) 
85 Aid paid pending is allowed when 10 day or 5 day advance notice is 
required. 42 CFR § 431.230. Advance notice is not required when “a 
change in the level of medical care is prescribed by [his/her] physician.” 42 
CFR § 431.230(a). The physician changed his/her level of medical care 
when she/he signed off on a discharge order. (Return to Main Document) 
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If an individual has fee for service Medi-Cal, regardless of whether the 

patient received a notice of discharge, if they believe Medi-Cal acted 

wrongly in trying to discharge, the individual still has the right to request for 

a state fair hearing.86 They will not be able to appeal with aid paid pending, 

however.87 Again, if the hospital-provider does not recommend acute 

services, then their appeal may not be successful.  

If an individual has a managed care plan, they could ask the managed care 

plan for additional days. If the managed care plan denies the request, their 

response could be considered an adverse benefit determination (ABD) 

under 42 C.F.R. Section 438.400(b).88 They should then follow the 

managed care plan’s internal grievance and appeals process.89 However, it 

is unknown whether the managed care plan would consider their denial of 

the request an ABD such that the individual’s appeal and grievance rights 

kick in.  

Finally, the patient can also refuse to leave, though it is unlikely Medi-Cal, 

or the managed care plan, will continue to pay for services. However, 

because the hospital is required to “have arrangements” made for 

admission, if the individual  makes it clear to the receiving health facility 

that they will refuse admission, will not sign the admission paperwork, and 

will not pay for any services, then the hospital has not met its obligations,90 

and the patient is not ready to be discharged.  

 

                                                           
86 42 CFR § 431.220(a)(1) (Return to Main Document) 
87 See Supra Fn. 83. (Return to Main Document) 
88 42 CFR § 438.400(b) (Return to Main Document) 
89 See DRC’s publication, “Medi-Cal Managed Care Grievances and 
Appeals,” available at: Available at: Medi-Cal Managed Care: Appeals and 
Grievances; see also, APL 17-006, available at: DHCS All Plan Letter 17-
006.  (Return to Main Document) 
90 ”Challenging Hospital Discharge Decisions,” available at: California 
Advocates for Nursing Home Reform: Challenging Discharge Decisions; 22 
C.C.R. § 70717(f)(1)-(3). (Return to Main Document) 

http://www.disabilityrightsca.org/publications/medi-cal-managed-care-appeals-and-grievances
http://www.disabilityrightsca.org/publications/medi-cal-managed-care-appeals-and-grievances
http://www.dhcs.ca.gov/formsandpubs/Documents/MMCDAPLsandPolicyLetters/APL2017/APL17-006.pdf
http://www.dhcs.ca.gov/formsandpubs/Documents/MMCDAPLsandPolicyLetters/APL2017/APL17-006.pdf
http://canhr.org/factsheets/resrights_fs/html/fs_challengingdischarge.htm
http://canhr.org/factsheets/resrights_fs/html/fs_challengingdischarge.htm
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An individual does not have a right to stay in the hospital indefinitely, 

however. If they refuse to go, they may be financially responsible. The 

hospital may also initiate eviction proceedings.  

F.  ADDITIONAL RESOURCES 

Centers for Medicare and Medicaid Services (CMS) Resources 

Centers for Medicare and Medicaid Services (CMS) Discharge Planning 

Checklist, available at: Your Discharge Planning Checklist: For patients and 

their caregivers preparing to leave a hospital, nursing home, or other care 

setting  

CMS also has a website describing Hospital Discharge Appeal Notices, 

available at: Centers for Medicare & Medicaid Services: Hospital Discharge 

Appeal Notices  

Programs which can assist someone in their transition back home  

There are a variety of different home and community-based programs that 

assist individuals to live in the community.  If an individual is currently 

hospitalized, they can consider applying for the Medi-Cal Home and 

Community Based Alternatives Waiver. See the Disability Rights California 

publication The Home and Community Based Alternatives (HCB 

Alternatives) Waiver (formerly known as the Nursing Facility/Acute Hospital 

Waiver): The Basics #5591.01 for more information.91 Individuals can also 

apply for In Home Supportive Services (IHSS), Community-Based Adult 

Services, and other programs. More information is available here: 

 In-Home Supportive Services (IHSS) 

 Nursing Facility & Hospital Discharge Rights  

 Supports for Community Living 

                                                           
91 Disability Rights Publication “The Home and Community Based 
Alternatives (HCB Alternatives) Waiver (formerly known as the Nursing 
Facility/Acute Hospital Waiver): The Basics” is available at The Home and 
Community Based Alternatives (HCB Alternatives) Waiver (formerly known 
as the Nursing Facility/Acute Hospital Waiver): The Basic. (Return to Main 
Document) 

https://www.medicare.gov/pubs/pdf/11376-discharge-planning-checklist.pdf
https://www.medicare.gov/pubs/pdf/11376-discharge-planning-checklist.pdf
https://www.medicare.gov/pubs/pdf/11376-discharge-planning-checklist.pdf
https://www.cms.gov/medicare/medicare-general-information/bni/hospitaldischargeappealnotices.html
https://www.cms.gov/medicare/medicare-general-information/bni/hospitaldischargeappealnotices.html
https://www.disabilityrightsca.org/publications/the-home-and-community-based-alternatives-hcb-alternatives-waiver-formerly-known-as
https://www.disabilityrightsca.org/publications/the-home-and-community-based-alternatives-hcb-alternatives-waiver-formerly-known-as
https://www.disabilityrightsca.org/publications/the-home-and-community-based-alternatives-hcb-alternatives-waiver-formerly-known-as
https://www.disabilityrightsca.org/publications/in-home-supportive-services-ihss
https://www.disabilityrightsca.org/publications/health-care/nursing-facility-hospital-discharge-rights
https://www.disabilityrightsca.org/publications/health-care/supports-for-community-living
https://www.disabilityrightsca.org/publications/the-home-and-community-based-alternatives-hcb-alternatives-waiver-formerly-known-as
https://www.disabilityrightsca.org/publications/the-home-and-community-based-alternatives-hcb-alternatives-waiver-formerly-known-as
https://www.disabilityrightsca.org/publications/the-home-and-community-based-alternatives-hcb-alternatives-waiver-formerly-known-as

