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siTÏyl’®BmBIG~kCm©WviklcritelIkarB¥aVlyUrGEg√g
(CONSENT RIGHTS OF PSYCHIATRIC PATIENTS ON LONG-TERM COMMITMENTS)

elak Daniel A. Pone, GKemFavI

sMNYr

etIkarp∂l’®Vb’´nsiTÏyl’®Bmrbs’G~kCm©Wviklcrit EdlminEmnCaG~kCm©Wrg’caM 72

em”ag … 14 ´f©enaH ?

cem¬Iyseg≈b

mnusßTSgGs’GacTTYlk~¨gc∫ab’rbs’ Lanterman-Petris-Short (LPS) Act, rYmcUl
TSgG~kTTYl®TB¥sm∫ti∂, bnÊ¨kenAsiTÏedIm∫I®Vb’BIkarse®cmcit∂B¥aVlCm©WCamYy
f~SB¥aVlCm©Wviklcritk~¨gPaBmanGasn~~ …karBinit¥Bic&yBItulakar´nPaB x√Hsmtƒkicç.
k~¨g®Bwti∂karN_fa mnusßenaHx√HsmtƒPaB ehIyVneKxt’Tukeday
Kµankarsµ&®Kcit∂Gs’ry:elIsBI 14 ´f©, karvinicœ&yCMnYs®tUv[man.

karEvkEjk

enAmnÊIreBT¥ Riese v. St. Mary’s Hospital and Medical Center (1987) 209 Cal.App.3d 1303, 1

tulakartva”kalIh√&rnIj”a´nPaKIb∂wgtMbn’dMbUg (First Appellate District) Ca‰kcœnÊ
cat’TukbuKl’enaHminVnse®mccit∂®sbtam Welfare and Institutions Code2 Sections 5150

(®kmEvlEh√rnigsƒab&n elx 5150) (Tuk 72-em”ag) ehIyelx 5250 (14-
´f©edaymankarbJÇak’Calixit) TuksiTÏrbs’eKe®kam c∫ab’ LPS Act

edIm∫I®Vb’´nkse®mckarB¥aVlCamYyf~aMsMrab’B¥aVlCm©Wviklcrit

1 tulakar California Supreme Court VnBinit¥emIlsMNuMerOgenAExmina TI 3 q~S 1988. cUremIl
245 Cal.Rptr. 627. enAExmifuna TI 22 q~S 1989, tulakar Supreme Court

Vn‰kcœnÊbeJçjbTbJÇabJŒb’karBinit¥emIleLIgvijBIsMNuMerOg ehIybTbJÇatulakar Court of

Appeal VncuHpßayenAk~¨grVykarN_ Official Appellate Reports. cUremIl 259 Cal.Rptr. 669.
esck∂Ise®mcrbs’ Court of Appeal VnbJçb’cuge®kayenAExmifuna TI 29 q~S 1989. cUremIl
karcuHpßay CafµIenAelx 271 Cal.Rptr. 199.

2 lk≈ni∂k:TSgGs’eTotKWCakmµsiTiÏrbs’  Welfare and Institutions Code ebImin dUec~HeT

Tl’EtmankarbJÇak’.
“Working in partnership with people with disabilities – to protect, advocate for and advance their human,

legal and service rights; striving toward a society that values all people and supports their rights to
dignity, freedom, choice and quality of life.”
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edaykarKµanPaBGasn~~…karsÊg’®bmaNemIlfa mnusßx√HsmtƒPaB, [Id. at 1308, 1320] .
k*b”uEn∂karse®mcVnbJÇak’kMritdl’zan:´nmnusßrg’caM 72-em”ag ehIynig 14-´f©
EdlkMBugEte®bIf~aMB¥aVlCm©WviklcritrMelaPelIkaryl’®Bmrbs’eK, kar se®mcrbs’
Riese, viFankarN_EdlVncat’ ehIyTak’TgeTAnigkrNIc∫ab’ ehIy nigGaC∆aFrepßg@
EdleFI√[mnusßTSgGs’putBIsiTÏkarJredayc∫ab’ LPS Act EdlrkßanUveKalsiTÏirbs’eK
edIm∫I[VndwgBIkarse®mce®bIf~aMB¥aVlCm©Wvikl
critk~¨gsPaBKµanPaBGasn~~edayKµankarBinit¥Bic&y®sbc∫ab’´nmnusßEdlx√HsmtƒPaB.

I.

c∫ab’ LPSLPSLPSLPSLPS karJrsiTÏmnusßTSgGs’EdlmansiTÏTTYlkarp∂l’ edIm∫IbJÇak’BIkar
se®mce®bIf~aMB¥aVlCm©Wviklcrit

A.

karrkßasiTÏ

k~¨gkarGnum&tc∫ab’ LPS Act, GgnItibJÔti∂BiessVn®bkasnUveKalbMNg ¿bMVt’
PaBBikar®sbc∫ab’¿, [§ 5001(a)] nig ¿karJrsiTÏbuKl’tamBinit¥emIleLIgvij ´nc∫ab’¿  [§
5001(d) (sg˚t’bEnƒm)]. ehIytulakar Riese TTYlsal’fa ¿siTiÏ
mnusßmanCm©WviklcritEdlxt’TukedayKµankarsµ&®Kcit∂k~¨grdΩkalIh√&rnIj”a KWy”ag
hµt’ct’karJredayc∫ab’ Lanterman-Petris-Short Act¿ [209 Cal.App.3d at 1312] .
dUcsala”TÏrN_VnbJÇak’ : ¿tame®KagkarN_manlk≈n∂ik:GgnItibJÔti∂®BmanCa
bn∂dl’karminse®mc´nc∫ab’ LPS EdlmanEcgy”agc∫as’las’®bKl’[siTÏNa
mYyminGacp∂l’eGayedayeyageTAelIeKalbdiesFNamYyeLIy¿. [Riese 209

Cal.App.3d at 1316-1317] Ep~k 5005 p∂l’eGay :

3 ¿f~~aMB¥aVlCm©WviklcrIt¿ mann&yfa ¿f~~SEdle®bIsMrab’B¥aVlCm©WxYrk∫al
ehIynigeraKviklcritF©n’F©r ehIynigCm©WmYremAcit∂¿. §5008(1); California Code of

Regulations, Title 9, Section 856; Riese, 209 Cal.App.3d at 1310 .

4 ¿PaBGasn~~¿ mann&yfa ¿k~¨gsPaBkarEdl®tUveFI√karB¥aVlelIkarCMTas’rbs’
G~kCm©W edIm∫ICYye®sac®sg’CIvitG~kCm©WenaH …k*karJrkMumane®KaHf~ak’x¬Án®VNG~k Cm©W
…G~kd´T, ehIyCakarlÌ®tUvmankaryl’®BmCamunÆ¿. §5008(m); cUlemIl California Code

of Regulations, Title 9, Section 853; Riese, 209 Cal.App.3d at 1308, n.2. .
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luH®taEtmankarbJÇak’c∫as’las’ mnusßtva”®bqSgeTAkarb∂wgp∂l’ …rebobep∂ImeFI√
edaymanKuNFm·´nkarp∂l’k~¨gEp~kenH min®tUv[Vt’bg’dl’siTÏNamYyEdleFI√[
mankarQWcab’dl’G~kBikar®sbc∫ab’edayGMeBINamYy´nkarp∂l’k~¨gEp~kenHeLIy. [§

5005 (sg˚t’bEnƒm). ]

ehIy, GgnItibJÔti∂Vn®bkasfa :

mnusßEdlmanCm©Wviklcrit mansiTÏtamc∫ab’ dUceK‰g nigmanbnÊ¨¨kFanara”b’rg
dl’G~kd´TTSgGs’BIrdΩFmµnuJÔrdΩaPiVlshBnÏnigc∫ab’ ehIyrdΩFmµnuJÔ ehIy
nigc∫ab’rbs’rdΩkalIh√&rnIj”a ebImindUec~~HeT ®tUvbJÇak’kMrti[c∫as’las’ edayc∫ab’
shBnÏnigc∫ab’rdΩ …bTbJÇa. [ § 5325.1 (sg˚t’bEnƒm)]

Ep~k 5327 VnB®gIgesck∂IGHGagenH edaymanbJÇak’c∫as’las’fa mnusßTSg
Gs’GacTTYlc∫ab’ LPS rkßaTuknUvsiTÏTSgGs’ luHEteKVndkhUtsiTÏenaH man
karbJÇak’c∫as’las’edayminKitBIlk≈N´nkarxt’XaMgenaH :

mnusß®Kb’rUbEdlvneKxt’XSgedayKµankars&µ®Kcit∂e®kamkarp∂l’k~¨gEp~kenH …kar
B¥aVlhµt’ct’ …karB¥aVlmunenAk~¨gmnÊIrB¥aVlCm©WviklcritsaFarN: …‰kCn
…mnÊIreBT¥ rYmcUlG~kTTYl®TB¥sm∫ti∂EdlVndak’mnÊIrB¥aVl, mnÊIrB¥aVlCm©W
viklcrit …mnÊIremIlEfrkßa, KYrEtmansiTÏTTYlsiTÏiTSgGs’Vndak’mkk~¨gEp~kenH
ehIy®tUvetrkßaTuksiTÏTSgGs’enaH minbdiesFbuKl’Nam~ak’e®kamEp~kenHeLIy.
[§ 5327 (sg˚t’bEnƒm).]

tulakar Riese se®mcfa ¿karp∂l’eGayCabn∂ Vnhamkare®bIGgnItbJÔti∂Ca
eKaleyageTAelI deprive mnusßmanCm©Wviklcrit min adjudicated x√HsmtƒPaB ´nsiTÏepßg@
EdlG~kd´Tman¿. [209 Cal.App.3d at 1317] .

B.

Presumption ´nkarx√HsmtƒPaB

CamYydMeNIrkarrbs’ LPS PaBBikar´nkarx√HsmtƒPaB®sbc∫ab’EdlVndak’eTas
e®kamkareb∂C∆asIuvilcas’ scheme Vndkecj. [Thorn v. Superior Court (1970) 1 Cal.3d 666,

668; cUremIl The Dilemma Of Mental Commitments in California: A Background Document

(vicœika 1966) KNkmµkarrg®tYtemIlkicçbMerIB¥aVleraKviklcrit, KNkmµkarsPa Interim

elIrebobnigmeF¥aVyenA 52, 53, 55, 90] . dUctulakar Riese VnsMKal’, ¿vaCaeKal
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cardinal ´n LPS fa G~kmanCm©Wviklcrit ®bEhlCaminGac presume x√HsmtƒPaB
BIe®JHedaysarkaredkeBT¥rbs’eK. [209 Cal.App.3d at 1315, dIkaekaH §§ 5331 nig 5326.5

(d)] .

karsnµtCamunfa mnusßVnKitfa manCm©Wviklcritx√HsmtƒPaB ehIyKµanG~kNa
hamxt’e®bIsiTÏrbs’x¬Án luH®taEtmankarEcgy‘agCak’lak’ EdlbJÇak’eday c∫ab’
edayKµankarp¬as’b∂Ër eTaHCamankar imposition edayminmankarsµ&®Kcit∂edk eBT¥
ehIyeTaHCamanlk≈NCaG~kCab’eTask*eday. dUcVnbJÇak’k~¨gEp~k 5331.

KµanmnusßNam~ak’snµtCamunfa mankarx√HsmtƒPaBBIe®JH eKVnBinit¥®bmaN
emIlmnusßenaH …B¥aVleraKviklcrit ˘˘˘ edayminKitcMeJHkareFI√karsÊg’V”n’ emIl
…TTYlB¥aVlVnsµ&®K …minsµ&®Kcit∂ ¿(sg˚t’bEnƒm).

®sedognigEp~k 5326.5(d) karsnµtCam∂geTotdMbUgfa “mnusßEdlVn
XMuXSgminKYrcat’faGsmtƒPaB´nkarbdiesF (G~kB¥aVlviT¥asa®s∂®bKl’[)
tamKuNFm·kMBugvinicœ&yeraK dUcCaCm©Wviklcrit, kar≤tmanreboberobry, PaBmin ®b®ktI,
…CamnusßviclritGbuNIy”. [emIl Cal.Code Regs., Title 9, § 840(b)

(¿mnusßNak*min®tUvcat’dl’karx√HsmtƒPaBeTAnigkaryl’®Bm …karbdiesFkar
yl’®BmTSg®sugedayKuNFm·´nkarvinicœ&yCm©Wviklcrit …karB¥aVleraK”)]. dUec~~H “LPS

cat’TukG~kCm©WenaH minVnsµ&®Kcit∂®b®Bwt∂eFI√enAeLIy enAmansmtƒPaB
p∂l’[nUvB·tman´nkaryl’®Bm”. [Riese, 209 Cal.App.3d at 1319 (karpaknig
cMNgeCIgminVndak’bJçËl).]

dUcsaladMbUgfµI@enH Vnseg˚temIl : “c∫ab’ LPS Act Vnelc®CegaminVn
bJÇak’fa mnusßmanPaBBikarTSg®sug BIe®JHeKVnbdiesFkarB¥aVlCm©Wvikl critenaH”.
[Conservatorship of Walker (1987) 196 Cal. App.3d 1082, 1093 (sg˚t’elIsMNuMerOgedIm;
karpakminVnbJçËl).] BitNas’ karbdiesFeTAnigkar
yl’®Bmdl’G~kcat’EcgemIlxus®tUvf~aMB¥aVlCm©Wviklcrit minKYreFI√edayx¬Án‰g
Caehtuplep∂Imkareb∂C∆aminsµ&®Kcit∂enH. [Cal. Code Regs, Title 9, § 855].

dUcCamnusßepßgeTot Edl®tUveKxt’tuke®kamEp~k 5150 nig 5250 mnusß
Edlxt’TukenaH ®sbeTAtamEp~k 5200 (tulakarbJÇar[sÊg’emIl 72-em”ag), 5260 (14-´f©
bEnƒmkarB¥aVlmnusßEdlmanbMNgcg’sm¬ab’x¬Án‰g), 5270.10 (30-´f©
bEnƒmkarB¥aVlF©n’F©r) nig 5300 (18-´f©sMrab’mnusßEdlbg˙ajnUv
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PaBeXaeXAdl’G~kd´T) minVnkat’esck∂Ifax√HsmtƒPaBedayKuNFm·´nkareb∂C∆a
Etm~ak’‰genaHeLIy. bJ˙aTSgmUl´nbJ˙animYy@EdlrkßTukEmn…minEmn dUc[
eXIjlTÏplmanCm©Wviklcrit, mnusßenaHGaceFI√[e®KaHf~ak’dl’x¬Án‰g …G~kd´T
…BikarF©n’F©r; minmankareb∂C∆aNaVnBiPakßaBIbJ˙asmtƒPaBbuKl edIm∫Ise®mckar
B¥aVl. karp∂l’manlk≈n∂ik:VnpakxagelI[Vnc∫as’las’cMeJHsPaBkarKµan
PaBGasn~~, mnusßGacTTYl LPS TuknUveKalsiTÏrbs’x¬Án edIm∫I®Vb’nUvesck∂I
se®mc´nkarB¥avledaye®bIf~SB¥avleraKviklcrit, edayminKitBIlk≈N´nxt’ XaMg´enaH,
KµankarBinit¥sÊg’emIl´nPaBx√HsmtƒPaB.

C

G~kTTYl®TB¥ LPS

1. G~kTTYl®TB¥beN∂aHGasn~~ (§ 5352.1)

buKlNamYyEdlVndak’[TTYl®TB¥beN∂aHGasn~~ 30 ´f©, eyageTAelI
esck∂IraykarN_rbs’GaC∆aFr Edlp∂l’[karesIubGeg˚t …eyageTAelI®kdas
s~amBICMnajkarrbs’mnusßenaH Edlcat’[eFI√CaG~kTTYl®TB¥. [§ 5352.1]

rebobbeg˚ItG~kTTYl®TB¥beN∂aHGasn~~KWVnesIub ex parte, enaHehIy eday
Kµanvt∂manrbs’G~kTTYl®TB¥enAk~¨gsvnakar. [Id.] . GMNacEdlerIsG~kTTYl
®TB¥beN∂aHGasn~~manTUlMTUlaydUcnigGMNacerIscat’G~kEfrkßa®TB¥ ¿Gci´®n∂¿ GJÇwg.
[§ 5353 .] k*b”uEn∂ ex parte beg˚IterIsG~kTTYl®TB¥beN∂aHGasn~~e®kam Ep~k 5352.1

KWminmanbJÇak’bJ˙a´nsmtƒPaBG~kTTYl®TB¥ edIm∫IeFI√kar®Vb’BIkar se®mcB¥aVleraK.
dUec~H karKµanPaBGasn~~ …karV”n’sÊg’emIlyæagCak’lak’ BIkarx√HsmtƒPaB
G~kTTYl®TB¥beN∂aHGasn~~ k*dUcG~kd´TTTYlxt’XaMg LPS Edr manTuksiTÏeday
…xt’Tukkaryl’®BmcMeJHf~~SB¥aVlCm©Wviklcrit.

2. G~kTTYl®TB¥ ¿Gci´®n∂¿ …mYy-q~S (§ 5350)

k~¨g Keyhea v. Rushen (1986) 178 Cal.App.3d 526, 542, saladMbUg kalIh√&rnIj First

Appellate District se®mcCa‰kcœnÊ Binit¥G~TTYl®TB¥ LPS

manlk≈n∂ik:siTÏbdiesFminTTYle®bIf~Sviklcrit edayKµankar®bmaNV”n’emIl
´nkarx√HsmtƒPaB EdlsiTÏBn¥atam Penal Code Section 2600 (®km®BhµTNÎ Ep~k 2600)
dl’mnusßCab’KuK. edayVnQandl’karse®mcenH tulakar Keyhea BwgeTAelI Section
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5357(d) TSg®sug Edlmanp∂l’[GaC∆akaresIubGeg˚t se®mceTAtulakar
CaGMNacG~kEfrkßa®TB¥ ehInigPar:kicçC®mujeGay …®bqSg kare®Kag ¿siTÏ BikarbdiesF
…yl’®BmeTAnigkarB¥aVlTak’TgeTAnigPaBBikar G~kTTYl®TB¥F©n’F©rBit®VkdNamYy¿.
(sg˚t’bEnƒm). dUec~~H e®kamlk≈n∂ik:bcç¨¨b∫n~~ e®KagkarN_ LPS

G~kEfrkßa®TB¥Gact®mUv[G~kG~kTTYl®TB¥TTYlkarB¥aVleraK ¿b”uEn∂ebIsinCakar
B¥aVlenaHmankarGnuJÔatk~¨gbTbJÇatulakar´nG~kEfrkßa®TB¥
…bTbJÇaCabn∂bnÊab’rbs’tulakar (elIkElgEtmanGasn~~)¿. [Keyhea, 178 Cal. App.3d at

535, dIkaekaH §§ 5358, 5358.2 (sg˚t’bEnƒm).]

tulakar Keyhea k*VndIkaekaHCamYykaryl’®Bm 1977 Attorney General Opinion

(eyabl’GKemvI) EdlbJçb’fa e®kam LPS,

G~kTTYl®TB¥minEmnVndk hUt´nsiTÏse®mckarB¥aVleraK
edayKµankarsÊg’V”n’emIlBi®Vkdedaytulakar
EdlG~kTTYl®TB¥minGaceFI√karse®mc (karsg˚t’ecjeGayedaytulakar). tam
ÚsßKl’´nsiTÏb”HBal’, tulkarminKYreFI√karsÊg’V”n’emIl luH®taEtVneXIj fa
G~kTTYl®TB¥x√HsmtƒPaByl’nUvlk≈NbJ˙aviklcrit, e®KagB¥aVlnigPaBe®KaH
f~ak’dl’G~kcaM. [60 Ops.Cal.Atty.Gen. 375, 377 (1977); Id. (sg˚t’bEnƒm, min
bJçËldIkaekaH).]

e®kayBIVnBinit¥emIl´nGtƒn&ylk≈n∂ik:bcç¨b∫n~~BIPaBBikarF©n’F©r, tulakar Keyhea
se®mcfa ¿eday®Kb’®KgsiTÏ®twm®tUv edIm∫IbdiesFkarB¥aVlTak’TgnigPaBBikar F©n’F©r,
LPS ®Kb’®KgsiTÏedIm∫IbdiesFkarB¥aVlCm©WviklcritEdleFI√[eTACaBikar F©n’F©r,
KµanbTbJÇaBItulakar¿ [Id. at 536 (sg˚t’bEnƒm).]

k~¨gbN∂wg Aden v. Younger (1976) 57 Cal. App. 3d 662, 672, tulakar
”TÏrN_Vnseg˚tfa e®kam LPS ¿G~kCm©Wviklcri karx√HsmtƒPaB KWminGacsnµt
CamunTSg®sugeTAelIkaredkeBT¥enaHeT¿. EmnNas’ mantulakarkalIh√&rnIj”a
e®cInVnbJÇak’c∫as’las’ eTaHCakarBinit¥emIlsMrab’[manG~k®Kb’®Kg®TB¥ KWmin
eBjlk≈NsÊg’V”n’emIlPaBx√HsmtƒPaBenaH. k~¨gbN∂wg Board of Regents v. Davis (1975)

14 Cal. 3d 33, tulakarCan’xıs’kalIh√&rnIj”a®bkan’fa G~kTTYl®TB¥ LPS

rkßaTuksmtƒPaB´nkarTak’Tg EdlGacmankMrit edaymankar ®bkastam
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c∫ab’y”agCak’lak’. tulakarTTYlsal’fa mnusßmanPaBBikarF©n’F©r CabuKl EdlqÁt
…x√HsmtƒPaB b”uEn∂CabuKl manbJ˙ae®cIn, Edl®tUvkaresck∂IENnaMk~¨g
kar®b®Bwt∂kicçkarrbs’x¬Án. [Id. at 39, 43] .

k~¨gbN∂wg Baber v. Napa State Hospital (1984) 154 Cal. App. 3d 514, 519,
tulakar®bkasfa ¿®Kan’EtCalk≈N:´nG~ks~g®TB¥min, ipso facto, beg˚Itkar
x√HsmtƒPaB¿. CaTUeTAenAk~¨g Conservatorship of Moore (1986) 185 Cal. App. 3d 718, 732,
tulakar®bkan’fa ¿G~ks~g®TB¥min edaymUlehtu´nGPirkßPaB rbs’x¬Án, Vncat’fa
x√HsmtƒPaBEtm∂g¿.

c∫ab’Tm¬ab’Edl LPS Edlminvnbeg˚ItPaBx√HsmtƒPaBVnbJÇak’m∂geTot
y”agc∫as’las’k~¨gkrNI´n Conservatorship of Waltz (1986) 180 Cal. App. 3d 722 .
K~¨gkrNI Waltz tulakarVnbeJçjbTbJÇaGnuJÔat[G~k®Kb’®Kg®TB¥nUv GMNaceFI√
…bdiesF ECT . tulakar”TÏrN_bJÇak’karcat’tSgG~k®Kb’®Kg®TB¥
k*b”uEn∂®tLab’karsÊg’Binit¥emIl´nkarx√HsmtƒPaBBIkaryl’®Bmdl’ ECT. k~¨g
karse®mcsMNYrsmtƒPaB tulakarVnseg≈bkaryl’eXIj dUcteTAenH :

edayx¬I, Waltz mankar®BYyx¬acBICm©Wviklcrit nigkarx¬acsmehtu´n ECT

(sg˚t’elIsMNuMerOgedIm). Ep~k 5326.5 Ep~kbnÊab’ (d) VnbJÇak’y”agc∫as’tam
karBit Waltz VnBinitvinicœ&yeXIjfa manCm©WxYrk∫al EdlminGaccat’faCabuKl
x√HsmtƒPaBVneLIy. eTaHCa buKlenaHmanCm©WxYrk∫al EdleFI√[buKlenaH
reGosx¬ÁnGMBI ECT ehIymanvtƒ¨e®cIneTot tamBitenHmanEtmYyminGacykmke®bI
edIm∫IbdiesFkarP&yx¬acsmehtu´n ECT EdleFI√[buKlenaH bdiesFkarB¥aVl
k~¨geBlbuKlBuMmanPaBviklcrit. vaminEmn per se Edlx¬acminsmehtueFI√[Vt’
bg’viJÔaN EdlCaEp~kmYy´nkaryl’®Bmt®mUv[mank~¨gEp~k 5326.2, vak*min Emn per

se P&yx¬acdl’s¬ab’ eTaHebIsinvaekItmaneLIgk~¨gkML¨geBl ECT mantic tYcNas’.

. . . enH Ps∂¨tagVnbeg˙aj[eXIjnUvkarmin®sbrvag Waltz, EdlG~keCOfa f~aM
nigeFI√[Kat’Vn®sYl, ehIynig®KUeBT¥rbs’Kat’ EdlCaG~keCOfa f~SenaHminVneFI√
[se®mceT. karmin®sbenH minVnbg˙aj[ Waltz KµansmtƒPaBp∂l’[karyl’
®BmeLIy. [180 Cal. App. 3d at 732-734 (sg˚t’bEnƒm).]
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GKemFavI (Attorney General) VnTTYlsal’fa smtƒPaBeFI√[karB¥aVl
CakarsÊg’Binit¥emIlBit®VkdeTAkarB¥aVlVne®KagBit®VkdNamYy :

kar®sav®CaveXIjBIkarx√HsmtƒPaBe®kam‰ksar´nkaryl’®BmGac eyag
eTAelIlk≈NviJÔaN´nG~ks~~g®TB¥ ®tUvkMriteTAnigkarBitNamYyenACuMvijrebob
B¥aVlVne®KagTuk. ”TahrN_ G~ks~g®TB¥®bEhlCaminGacyl’enAkar sMxan’@
cMeJH®keBjTIr”UGIud b”uEn∂®bEhlCaGacmansmtƒPaBbdiesF®bePT
B¥aVlepßg@eTot. [58 Ops. Cal.Atty.Gen. 849, 852 (1975).]

fµI@enH tulakar”TÏrN_VnbJÇak’y”agc∫as’las’enAk~¨grebobcat’taMgGPirkß PaBCafµI
G~ks~g®TB¥minGacdkBIkarse®mcpÊal’x¬ÁnelIkarEs√grkBIkarx√HsmtƒPaB
Bit®VkdNamYy. k~¨gkrNI Conservatorship of Alfred Marvin W. (1989) 206 Cal. App. 3d

1572, tulakar Fifth District Court of Appeal ®bkan’fa ¿eKalehtu[G~k s~~g®TB¥]
bn∂manPaBBikarF©n’F©r minVneFI√edayx¬Án‰g Vn®twm®tUvnUvPs∂¨¨tag
t®mUvsMrab’dak’TNÎkmµ´nPaBBikarBiesse®kamEp~k 5357 . G~ks~g®TB¥mineFI√[
Vt’bg’siTÏ®sbc∫ab’NamYy …rge®KaHBIPaBBikar®sbc∫ab’edaymUlehtu´n LPS

se®mcEtm~ak’‰g¿. [Id. at 1578 (sg˚t’ bEnƒm).] tulakar®bkasfa G~kb∂wg k~¨gGPirkßPaB
beg˚ItrebobEdldak’Tm©n’´nkarbeg˚ItPs∂¨tag edIm∫IykmkCYy elIPaBBikarBiess
EdlKat’es~~IsuMenaH. [Id.]

k~¨gesck∂Iseg≈b GaC∆aFrxagelIVnbg˙ajfa buKl®Kb’®KgGPirkßPaB rYm
cUlTSgGPirkßPaBbeN∂aHGasn~~ rkßaTuknUveKalsiTÏirbs’x¬Áne®kam LPS edIm∫I[
…Tukkaryl’®Bmdl’kare®bIf~aMB¥aVlCm©Wviklcrit EdlKµanPaBGasn~~ …karsÊg’
V”n’emIlBit®Vkd´nPaBx√HsmtƒPaBenaH.

II

siTÏp∂l’[ …Tukaryl’®Bm
dl’kare®bIf~~SB¥aVlCm©Wviklcrit

k*VnkarJredayc∫ab’TUeTA
ehIynigsiTÏEtgtSgdl’PaBs©at’ (‰kCn)

tulakar Riese TTYlsal’fa Ep~kTSgmUlBI LPS siTÏp∂l’[ …Tukkaryl’®Bm
dl’karB¥aVl rYmcUlkarB¥aVlCm©Wviklcrit KWkarJredayc∫ab’TUeTA´nrdΩenH
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ehIynigsiTÏEtgtSgdl’PaBs©at’. [209 Cal. App. 3d at 1317-1318] . k~u¨g krNIb∂wg Cobbs v.

Grant (1972)  8 Cal. App. 3d 229, 243-244, tulakarCan’xıs’ kalIh√&rnIj”a®bkan’fa
G~kCm©WGacbdiesFkaryl’®Bm ®tg’kEn¬g ¿manPaB Gasn~~Edl ˘˘˘ x√HsmtƒPaB¿
b”ueNˆaH.

karsmehtuCaKMrU :

evCÇbNiÎtCaG~k‰keTs dwgnUvkarGn∂rayCab’CamYyrebobKat’beJ√jf~aM[e®bI PaB
e®KaHf~ak’dl’karmin[eTAB¥aVl ehIynigPaBTMngVnse®mcBIkarB¥aVlenaH.
k*b”uEn∂ enAeBlNa B·tmanenHVnbeJ√j[dwgTidΩPaBrbs’evCÇbNiÎtcMeJHParkicç
Vn®b®Bwt∂. Tm©n’´ne®KaHf~ak’TSgenH TubTl’nigkarP&yx¬acrbs’buKlNamYy nig
karsgÙwm´nG~kCm©WminEmnCaCMnaj‰keTseT. karsÊg’V”n’emIlnigkarse®mc min
EmnCakarvinicœ&yB¥aVleraKtm˚l’Tuk[G~kCm©Wm~ak’„geT. [Cobbs, 8 Cal.3d 243

(sg˚t’bEnƒm).]

cUremIl Jarvis v. Levine (Minn. 1988) 418 N.W. 2d 139, 148 (¿evCÇbNiÎt®tUvman
b”uEn∂mineFI√tamkarse®mccuge®kayeLIy¿).

siTÏrbs’mnusßmansmtƒPaB®sbc∫ab’´nkarsÊg’emIledayx¬Án‰g GMBIkar
se®mcB¥aVleraK eTaHCahYsBIkarb”unb”grbs’rdΩk~¨gkarCYye®sac®sg’CIvit. [cUremIl
Barber v. Superior Court (1983) 147 Cal.App.3d 1006; Bartling v. Superior Court (1984) 163

Cal.App.3d 186, on remand Bartling v. Glendale Adventist Medical Center (1986) 184 Cal. App.

3d 97; Bouvia v. Suprior Court (1986) 179 Cal.App.3d 1127; Conservatorship of Drabick (1988)

200 Cal.App.3d 185, cert.denied 109 S.Ct. 399, rehrg.denied 109 S.Ct. 828] .

k~¨gbN∂wg Bartling, tulakar”TÏrN_Vn®bkan’fa siTÏrbs’mnusßeBjv*y
mansmtƒPaBbdiesFkarB¥aVleraK KWCasiTÏEtgtSgkarJrEdlmin®tUvseg≈b. [163

Cal.App.3d at 195]. tulakar Bartling Vn®bkasteTAeTotfa siTÏrbs’
mnusßeBjv&ymansmtƒPaBeFI√karse®mcelIkarB¥aVlhYsBIkarb”unb”grbs’ rdΩk~¨g
¿PaBe®sac®sg’CIvit, esck∂I®tUvkarkarJrdl’PaKIs¬Ët®tg’TIbI, karxt’
min[eFI√Xaddl’x¬Án‰g, ehIyEfrkßaCMnajkarxagkarB¥aVl¿. [Id.] cUremIl Health and

Safety Code Section 7186 (GgnItibJÔati∂VnrkeXIjfa mnusß eBjv&yenaH
mancat’EcgnUvesck∂Ise®mcBIkarB¥aVlVn, rYmTSgsiTÏxt’Tuk …
dkbJŒb’BiFIk~¨glk≈NCYyGayuCIvitP¬am@enaH).
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rdΩkalIh√&rnIj”a KWxusEb¬kBIrdΩd´T VnEcgy”agCak’lak’BIsiTÏEtgtSgdl’
PaB‰kCn. [cUremIl Cal. Const., Art. I, § 1.] . tulakarkalIh√&rnIj”amankarTTYl
sal’Cak’lak’BIrg√as’EtgtSg´nsiTÏrbs’G~kmanCm©Wviklcritk~¨gkarbdiesFkar B¥aVl.
dUctulakardMbUgVnbJÇak’ :

CaTUeTA mnusß®Kb’rUbmansiTƒecjBIc∫ab’TUeTATSgBIr ehIykarFanara”b’rgEtgtSgBI
rdΩcMeJHPaBpÊal’x¬ÁnelIkarp∂l’[ …rkßaTukkaryl’®Bm edaymankareKarBdl’
e®KagB¥aVleraK. [Foy v. Greenblott (1983) 141 Cal.App.3d 1, 11, dikaekaH, inter alia,

Cobbs v. Grant, supra, 8 Cal.3d at 242-244] .

k~¨gkarCECkBIsiTÏrbs’G~ks~g®TB¥eTAelIkarB¥aVl, tulakar”TÏrN_®bkasfa Ú
¿siTÏenaH eyIgnigbEnƒm rYmTSgsiÏe®CIserIs …bdiesFkarB¥aVlEdlnaM[man
karrMelaPelIsiTÏEtgtSg´nPaBpÊal’x¬Án¿. [Lillian F. v. Superior Court (1984) 160 Cal.App.3d

314, 321 (sg˚t’bEnƒm).]

GKemFavIkalIh√&rnIj”aVnTTYlsal’[G~ks~g®TB¥rkßaTuksiTÏEtgtSg
rbs’x¬ÁnedIm∫Ip∂l’[ …Tukminyl’®Bmdl’karB¥aVl luH®taEtmankarBinit¥Bic&y
®sbc∫ab’ :

G~ks~g®TB¥ dUcG~kCm©Wd´TeTot, ®bEhlCaGacyl’nUv®bePT´nkarB¥aVlEdl
Vne®KagTukenaH, b”uEn∂GacbdiesFcMeJHkarB¥aVlenH edaymanmUlehtu Edl
GPirkßCn®bEhlCaVnKitminsmehtupl. ebIsinCaKµansvnakaredaH®say
bJ˙aedIm∫IemIlG~ks~g®TB¥enHmansmtƒPaBp∂l’[ …Tukkaryl’®BmkarB¥aVl,
GPirkßCn nigevCÇbNiÎtTSgBIrnak’®tUvbg≈MkarB¥aVlelIG~ks~g®TB¥mansmtƒPaB
KWrMelaPelIsiTÏEtgtSg´nPaBpÊal’x¬Án. [58 Ops. Cal. Atty. Gen. 849, 852 (1975)

(sg˚t’bEnƒm).]

fµI@enHeTot tulakarCan’xıs’kalIh√&rnIj”a se®mcCa‰kcœnÊ VnbJÇak’eLIgvij
¿eKalnig®Kws∂siTiÏ¿ enH eTaHCaVnbdiesF´ne®KagB¥aVlGaceFI√[ …bg≈M[ s¬ab’,
bJŒrTuk :

[e®kamc∫ab’rdΩkalIh√&rnIj”a karmansmtƒPaB cMeJHmnusßeBjv&&ymansiTÏbdi
esFx¬Án‰g …bg≈M[eKecjkarB¥aVl®Kb’®bePTEdlmineKarB [Thor v. Superior Court

(1993) 21 Cal. Rptr. 357, 360 (sg˚t’bEnƒm).]
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dUec~H bEnƒmeTAnig LPS siTÏeFI√karse®mcBIkarB¥aVledaye®bIf~aMB¥aVlCm©W
viklcrit KWVnkarJredayc∫ab’TUeTA´nrdΩenH ehIynigsiTÏEtgtSgdl’PaB s©at’.

III

karvinicœ&yCMnYs

enArdΩkalIh√&rnIj”a PaBKµanGasn~~ ¿ebIsinCaG~kCm©Wmanv&yekµg…x√HsmtƒPaB
karGnuJÔateTAnigesck∂Iyl’®BmVnb∂ËreTAG~kEfrkßaeBjc∫ab’ …jatimit∂¿. [Cobbs, 8 Cal.3d

at 244] . elIbJ˙avinicœ&yCMnYs tulakar Riese VnEcg dUcteTAenH :

ebIsinCaG~kCm©WVnBinit¥emIleXIjfa x√HsmtƒPaBp∂l’[nUvkaryl’®Bm ehIyebI
sinCaeKVnxt’Tuk 72-em”ag ehIyVnsÊg’Binit¥V”n’emIle®kamEp~k 5150 …k*
B¥aVlminelIsBI 14 ´f©e®kamEp~k 5250, G~kCm©WenH®bEhlCat®mUv[TTYl
e®bIf~SEdlVnbeJ√j[enaH. ebIsinCakarXuMXSgG~kCm©WenaH VneXIjfa x√Hsm
tƒPaBp∂l’[nUvkarsuxcit∂cMeJHGnuJÔat[enAB¥aVlelIsBI 14 ´f© dUec~Hkaryl’
®BmenH ®tUvEtes~~IsuMBIjatimit∂EdlTTYlbnÊ¨¨k …G~kGaNaB¥aVl …GPirkßCn´n
G~kCm©WenaH¿. [Cf. § 5326.7, subd. (g).] ¿G~kCMnYsNamYy ˘ ˘ ˘ ®tUvEtmankaryl’
dwgBIG~kCm©WmunnigbeJçjkarse®mcx¬Án tamFmµta®tUvEtbeJçjmunnigG~kCm©WElg
mansmtƒPaB. ebIsinCaTMngminGacbJçËlnUvCMerIsrbs’G~kCm©WVn G~kCMnYs enH
®tUvEtse®mceTAeGaysmtamkarb”unb”grbs’G~kCm©W¿. [Barber v. Superior Court,

supra, 147 Cal.App.3d at p.1021; 209 Cal.App.3d at 1323 (minVn bJçËlelxeyag).]

e®kamc∫ab’rdΩkalIh√&rnIj”a munsßEdlx√HsmtƒPaB®sbc∫ab’EdlVncat’
faCamunusßxUcxYrk∫al minEmnKµann&yfa mnusßenaHKµansiTÏse®mcGI√mYyVn eLIy
k*b”uEn∂mankarepÊrnigkarhat’≤tx¬wmsar. [cUremIl”TahrN_ Conservatorship of Valerie N.

(1985) 40 Cal.3d 143; Foy v. Greenblott (1983) 141 Cal.App.3d 1; In re Hop (1981) 29 Cal.3d 82].
karvinicœ&yCMnYsbJçaMg, y”ag TMng´neKalbMNgrbs’buKlenaH …esck∂I®Vf~a´nG~kCm©W.
[cUremIl J. Parry, A Unified Theory of Substituted Consent, Incompetent Patients’ Right to

Individualized Health Care Decision Making (1987) 11 Ment. & Phys. Disab. L.Rep. 378, 381

(hereafter “Parry”)] .

k~¨gkrNIb∂wgp∂l’fµI@enArdΩkalIh√&rnIj”a elIsiTÏmnusßVnkat’esck∂Ifa
x√HsmtƒPaBse®mckarB¥aVledayx¬Án‰g, VnbJçb’fa :
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e®kamc∫ab’rdΩkalIh√&rnIj”a mnusßelakKWminEmnCakmµvtƒ¨¨´nbecçkeTssMrab’
eBT¥enaHeT. bnÊat’´nkarse®mccab’epƒImCamYy Cobbs v. Grant ehInigbn∂mk Barber,

Bartling nig Bouvia bJçb’enAk~¨genH. karb∂wgTSgGs’enH TTYlsal’fa
esck∂Ise®mcB¥aVleraK®tUvEt®sbtameKalbMNg nigesck∂I®Vf~arbs’G~k Cm©W.
karGnuJÔat[buKlm~ak’@se®mckarB¥aVlx¬Án‰g KWCaEp~kd*sMxan’k~¨gsgm
CatiEdlecHeKaldl’buKlm~ak’@. EfmeTAeTot kareKarBdl’mnusßm~ak’@ minEmn
bnƒy BIe®JHEtbuKlenaHk¬ayeTACax√HsmtƒPaBeFI√eskc∂Ise®mck~¨gkarB¥aVl eraK.
[Conservatorship of Drabick, 200 Cal.App.3d at 208 (sg˚t’ bEnƒm)].

ehIydUctulakarCan’xıs’kULËra”dU (Colordao Superior Court) bJçb’ :

kareFI√[rMxandl’x¬Án®VN minCaBitk~¨gkrNIG~kCm©Wx√HsmtƒPaB …cMeJHbuB√ehtu enaH
CaPaBGn∂rayBIf~aMB¥aVlCm©WviklcritsMrab’G~kCm©W EdlCaG~kminGacp∂l’[
nUvkaryl’®Bmdl’karB¥aVlEdlVne®KagTukenaH. ˘ ˘ ˘ ebImanGI√rdΩmanbnÊ¨¨kFM
CageKsMrab’eFI√karse®mc[mnusßEdlminGackarJrx¬Án‰genHVn ˘ ˘Ê ˘ [People v.

Medina (Colo. 1985) 705 P.2d 961, 971 (sg˚t’bEnƒm; dIka ekaHminVn bJçËl)].

cMeJHmnusßEdlVnkat’esck∂Ifa x√HsmtƒPaB ehIyTTYlkarXuMXaMg LPS elIsBI
14 ´f© karvinicœ&yCMnYst®mUv[man. GPirkßCnnigG~kCMnYscat’tSgBItula
kar®tUvEteFI√[sm®sbtamesck∂I®Vf~a nigcMNg’cit∂rbs’G~kCm©W edayminKitBIf~S eBT¥.
k~¨gPaBKµanPs∂¨¨tagc∫as’las’´nesck∂I®Vf~aBIf~SB¥aVl karse®mc®tUvEt
eyageTAelIkarb”unb”grbs’G~kCm©W : etIsmaCikrbs’G~kCm©WGaceFI√GI√Vnx¬H KitBI
®kum®KYsarrbs’G~kCm©W, mit∂Pki∂, sIlF·m nigt´m¬´nsasna, PaBGn∂rayBIkarB¥a Vl
ehIynigpl®beyaCn_, ®bvt∂BIkareXaeXAmanekIteLIgfµW@, ebIsinCaman
karegOgq©l’BIreboB¥aVl ehIynigkt∂aepßg@ Edlmin®twm®tUvdl’G~kCm©W …kar
se®mcBit®VkdNamYyEdlenAEtq©l’enAeLIy. dUec~~H eKalcMNg’FM KWminEmn
®Kan’EteFI√ets∂BInit¥emIlkaresamnsßBIkarB¥aVleT rYmTSgkarBinit¥emIlnUv sIlF·m,
karB¥aVl, karB¥aVlxYrk∫al ehIynigkaresamnsß´nc∫ab’Tm¬ab’
EdlVnbeJçjBIeKalKMnitrbs’G~kCm©W. [Parry, supra, at 379].
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IV.

TIbJçb’

buKlm~ak’@GacTTYldl’karp∂l’[´n LPS, edayminKitBI®bePTXuMXSg,
rkßaTuknUvsiTÏrbs’x¬Án edIm∫IeFI√esck∂Ise®mckare®bIf~aMB¥aVlCm©WviklcritEdl
KµanPaBGasn~ …karkat’esck∂Ix√HsmtƒPaBBit®VkdNamYy. cMeJHmnusßEdl
VneKBinit¥V”n’emIlfa x√HsmtƒPaB ehIy LPS GacXuMXaMgTukelIsBI 14 ´f©,
karvinicœ&yCMnYs ®tUvEtman.




