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Representing Institutionalized Children: Issues and Strategies for Protectionand Advocacy
Agencies

Introduction

Institutionalized children and adolescents with disabilities are among the most
forsakenand forgotten individuals in our society. Like adults who are confined, they are
deprived of theirliberty, their friends, their families and their community. Unlike adults, they
are deniededucational opportunities and the formative social and developmental experiences
that are part ofgoing to school and of growing up. Their age, their lack of experience, their level
of maturity andtheir vulnerability combine to intensify the institutional experience. Ironically,
the law oftenprovides them with less protection from harm and guarantees them fewer
substantive andprocedural rights than are afforded to institutionalized adulgge footnote 1)
Regrettably, institutionalizedchildren and adolescents are among the “most underrepresented of
individuals,”  (See footnote 2) therebyexacerbating the problems which are inherent to their
institutionalization.

Protection and Advocacy organizations, which have a strong tradition of
representingstudents with disabilities in special education cases, are increasingly asserting an
interest inrepresenting institutionalized youth (See footnote 3) However, the inherent
character and customs of juvenile institutions, their treatment (or correctional) paradigms, the
fact that the law delegates most of aminor's decision making authority to adults, and the ethical
difficulties intrinsic to therepresentation of minors,(See footnote 4) can make the provision
of legal services to institutionalized youth adifficult affair. This paper, intended as a guide for
P&A staff, will address some of the mostsignificant issues which may arise as a P&A first
seeks access to facilities and then, once accesshas been accomplished, when the P&A staff
undertake the demanding job of advocating forchildren and adolescents.

A. Types of institutions

Children in America are held in a impressive array of institutional (See footnote 5)
models. The mostcommon, for purposes of this memorandum, are psychiatric hospitals,
psychiatric wards and unitsfor children and adolescents, juvenile correctional facilities and
juvenile detention facilities. Of course, minors are also held in adult hospitals and, increasingly,
in adult jails and prisons (See footnote 6) andsome children with mental disabilities are even
kept on medical units of hospitals. (See footnote 7)

Numerous commentators and the popular press have lamented a recent significant rise
inthe admission of youth to mental hospitals(See footnote 8) On average, children stay in
mental hospitals longerthan adults and, indeed, some believe the federal payment formulas
encourage longer stays. (See footnote 9)

Although we do not specifically address representation of minors in adult facilities,



manyof the issues discussed are equally problems in those facilities. Likewise, although we do
notspecifically discuss “residential schools” which house special education students, many
suchschools have some, even many, of the characteristics of institutions and the legal issues
facingstudents and their advocates are analogous to those we will disc(ge footnote 10)

In the following sections we will distinguish where necessary between hospitals
and“juvenile justice facilities.” By hospitals we mean both private and public facilities whether
theyare freestanding or are units or wards of general hospitals. Most of the information
andsuggestions regarding “hospitals” will also apply to restrictive, that is “securéSee
footnote 11) communitybased mental health or mental disability programs.

Juvenile justice facilities, which house children without disabilities as well as those
withdisabilities, include detention centers (usually used to denote places where children are
kept priorto adjudication) and post—adjudication treatment programs or correctional centers.
The latterprograms may have any one of a variety of names, for instance “secure treatment
program,™juvenile hall,” or “juvenile correction center.” Except where necessary, we do not
distinguishbetween adjudicated delinquents and status offendeiSge footnote 12)

Throughout this paper we keep in mind that the juvenile justice system, despite

popularmyth, is hardly coddling youth. One recent article notes:

As tempting as it would be to think that draconian sentences for children are part of
abygone era, children today are still threatened by severe and disproportionate
sanctions. For example, the New York Times reported that a young boy in Louisiana was
sentencedto serve five years in a training school for fishing without a license. A
Department ofJustice investigation of Georgia's juvenile justice system in 1997 revealed
that extremelyyoung children were frequently jailed or detained. In one instance, a small
eleven- year— old boy was detained for threatening his fifth—grade teacher, while in
another instance atwelve—year—old boy with a seizure disorder was incarcerated for
making a harassingphone call. In Michigan, incarcerated children were sent to
out—of-state facilities as faraway as Colorado and Pennsylvania, without notice to their
parents. (See footnote 13)

The horrendous events at Littleton, Colorado are not likely to decrease the calls to
“gettough” on juvenile crime, on students or on juvenile offenders.

1.
Access Issues
A. Generally

The Center for Public Representation has drafted an annotated model access
agreementfor ATTAC of NAPAS for use by P&As seeking to represent clients in facilities
which servechildren and adolescents. Some of the material in this section appears in slightly
different form inthe annotations to that document. The model access agreement also discusses
in more detail thanis possible here discrete access issues. P&A staff are encouraged to consult
the model agreementas well as this issues paper when confronted with questions about the right
to access to facilities,clients and records. ATTAC's Protection and Advocacy System Access
Manual:Authority to Access facilities that Serve People with Disabilities, Facility Residentsand



Records (ATTAC 1996)(“Access Manual”) is also a very helpful, comprehensive
andperiodically updated resource.

B.
Access to facilities

There can be no debate that if all other eligibility requirements are met, P&As
mayrepresent minors. The regulations governing the PAIMI program make no reference to age
in thedefinition of the eligible clients. However, an “individual with mental illness” includes
someonewith a “significant...emotional impairment.”(See footnote 14) “Emotional
impairment” is a term often used todescribe a mental disability, other than, for example, mental
retardation, in a minor. Also, thefacility access provision regarding private meetings with
residents of facilities, includes thestatement that “[r]esidents include minors(Ste footnote
15) “Juvenile detention facilities” are listed in thedefinition of “facility.” (See footnote 16)
Also, the preamble to the PAIMI regulations,(See footnote 17) makes repeated referenceto
children and adolescents as the potential clients of the P&A. At least two courts have had
nodifficulty finding that a P&A may represent minors.{See footnote 18) The regulations
governing the PADDprogram also make no reference to age in the definition of the eligible
clients. However, “juveniledetention facilities” are included in the definition of “facility.”
(See footnote 19)

Most P&As and nearly all facility administrators prefer to have written agreements
aboutthe process of regular or periodic access by P&A staff. Some P&As have negotiated
suchagreements with government oversight and funding agencies and may also want to
considernegotiating agreements with trade organizations which represent privately operated
facilities. Forexample, the Center for Public Representation has an access agreement which
applies to allmembers of an association which represents private free standing mental hospitals.

P&A staff should approach access negotiations from a position of strength. The
statutes,regulation and case law provide powerful authority and suppggge footnote 20)
Indeed, some P&As are gracedby state laws which provide more even more authority to the
than is afforded by federal law.These, and the ultimate threat of a lawsuit, can be potent
ammunition in access negotiations. Onthe other hand, P&As should be cognizant of the
concerns (both legitimate and imagined) offacility management. A willingness to compromise
and make some reasonable concessions tofacility routine and custom may alleviate the need for
litigation  (See footnote 21) and is likely to make therelationship more comfortable.

The Center for Public Representation has found that over time many restrictive
protocolsdemanded by facilities simply melt away as the facility staff become accustomed to
the presence ofadvocates and discover that some level of cooperation is in everyone's
interest.  (See footnote 22) Similarly, if agreements, or at least of those parts which restrict
access, are periodically reviewed, there isoften a softening of resistence, based on experience.

Also, of particular relevance to facilities holding children, for purposes of P&A access,
itis not necessary that the primary purpose of the facility be to treat minors with mental iliness
ordevelopmental disabilities or that all the residents of the facility be individuals with a mental
ordevelopmental disability. In Michigan Protection & Advocacy Services, Inc., the defendant,
tryingto fence out MPAS, argued that because the “main” purpose of its facilities was to



provideeducation and rehabilitation, not treatment, the PAIMI access provisions did not apply.
The Courtdisagreed. (See footnote 23)

Similarly, P&As should negotiate for access to the entire facility and resist any attempt
tolimit access to specific areas. The PAIMI statue supports this positidee footnote 24)
Nevertheless, particularyin juvenile justice centers, the facility will want to confine access only
to common oradministrative areas. The facility will almost certainly cite to security needs and
concerns aboutthe P&A staff's safety. Some facilities may also claim that it is a violation of the
residents’ privacyfor P&A staff to visit them in their “living quarters.” P&As should
acknowledge the securityconcerns where appropriate. However, the statute and regulation do
not make exceptions for“correctional” or detention facilities. Therefore, although some
compromise to legitimate securityconcerns may be appropriate, the P&A should stand firm in
its insistence that it have access to allareas of the facility to which the residents have access.

C.
Access to clients

P&A staff have a right to have unaccompanied access to residents, which includes the
opportunity meet and communicate privately with them, both formally and informally,
bytelephone, mail and in person.(See footnote 25) The right of informal access applies to all
residents of a facility,including those who may eventually be found not to meet the P&A
eligibility criteria. Permissionof a parent or guardian of a resident is not necessary for P&A
staff to meet informally with anyresident (See footnote 26) or to meet with a resident in the
course of a full investigation. (See footnote 27) However, the P&A staffmust honor a
resident's request to terminate an interview(See footnote 28) A request to terminate an
interviewshould not mean, however, that the P&A never again approaches the individual. Most
advocateshave worked with clients who will not talk with them one day, but welcome a
respectful approach on the next.

The regulations require the P&A to make an effort to ensure that the parents andguardians
of residents are informed that the P&A will be monitoring activities at the facility andmay in
the course of such monitoring have access to the residents. The facilities should
providereasonable assistance to the P&A to so notify parents and guardians. The PAIMI
regulations offerno guidance to P&As as to how to carry out the notification mandate. The task
will beconsiderably easier if the P&A is able to secure some cooperation from the facility. For
example,the facility might be willing to enclose a P&A brochure in the information packet
provided toparents upon admission of their child. Such notice may result in calls from parents
and guardiansfor assistance.

Although a P&A may meet informally with a resident, except in an emergency as
definedin the applicable regulations, P&A staff may take no “formal” action on behalf of the
resident orinitiate a formal attorney—client or advocate—client relationship without appropriate
consent. (See footnote 29) Theprovision is problematic and warrants some extended
discussion here.

1.

Guardians include parents



Both the PAIMI and PADD regulation define “guardian” and the definitions are
similar,though not identical. (See footnote 30) In brief, a legal guardian is an individual who
is appointed by appropriatestate powers to be a legal guardian for an individual and who has the
authority to consent tohealth and mental health care or treatment for the individual with mental
illness. The Center forMental Health Services (CMHS) says that “natural or adoptive parents
are legal guardians unlessthe State has appointed another legal guardian under applicable State
law.”  (See footnote 31) The Supreme Courthas held that, at least in the context of admitting
children to mental hospitals, the law will assumethat the child's parents will act in the child's
best interest. (See footnote 32)

There is no mention of “mature minor” or “emancipated minor” in either set
ofregulations. Some states have processes through which an adolescent may be emancipated.
Inother states minors may be considered “mature” for certain purposes _ particularly to
makedecisions about health care(See footnote 33) P&A staff should be aware of the
mature minor law in their state. It may be possible toassert that a particular adolescent is
“emancipated” and, therefore, can make certain decisions,including to enter into an
attorney—client relationship. In such cases, the “appropriate consent’referred to in the
regulations may be the minor's consent.

2.
When a state agency is the guardian

Some P&A staff have found it singularly challenging to obtain access to and to
representminors who under guardianship of a state agency. If the agency is recalcitrant, the
P&A shouldlook to the federal regulation and to state law for assistance. (At least in the
sections regardingaccess to records, both the PAIMI and DD regulations appear to at least
acknowledge thepotential difficulties when a state agency is the guardiggee footnote 34))

In cases in which the guardian is “an official[] responsible for the provision of health
ormental health services” to the individual, the guardian is not a “guardian” for the purposes of
theregulations. (See footnote 35) Therefore, if the state agency with guardianship is also the
agency which isresponsible to provide mental health or habilitation services, it may be
permissible for the P&A toproceed as if the agency is not the guardian. Local statutory schemes
may be helpful in making anargument, if necessary, that an agency is not a guardian within the
meaning of the federalregulations.  This argument may be unavailing in states in which
one agency is a custodial agency, butanother provides services. For example, in Massachusetts,
the children services agency, theDepartment of Social Services, may be the court appointed
legal custodian of a youth, but theDepartment of Mental Health may be responsible for
providing mental health services in one ofits programs or facilities. Also, P&As should keep in
mind that CMHS has said that it does notintend for its regulation “to supercede State laws
regarding which agency may appoint and reviewguardianships nor will [CMHS] mandate for
States whom they shall name as guardian {See footnote 36)

3.
When a P&A may take formal action without consent of the parent or guardian.

In non—emergency situations the P&A may not take formal action on behalf of a



minorwithout “appropriate consent.” Except, perhaps, in the cases of emancipated minors or
when theminor is in the guardianship of the state agency providing health or mental health
services, in non— emergency situations that must mean the consent of a parent or guardian is
necessary.

The preliminary draft of the PAIMI regulations was widely interpreted to
forbidrepresentation in all cases without a parent or guardian's permission. The preamble to the
final regulations indicates that “many respondents” complained about that provision and,
consequently, CMHS made some revisions. The essence of the revision is that the PAIMI
program may actformally in certain emergency situations, if particular protocols are
followed. (See footnote 37)

The relevant section, 8 51.42(e), does not define an “emergency,” but instead refers
backto 851.41(b)(3), a provision that pertains to record access. That section allows P&A access
torecords of a person with a guardian under the following circumstances:

a complaint or report has been received by the PAIMI; and

the PAIMI has determined that there is probable cause to believe that the health
orsafety of the individual is in serious and immediate jeopardy; and all of
thefollowing conditions also exist,

the PAIMI has made a “good faith effort” to contact the guardian; and

the PAIMI has made a “good faith effort” to offer assistance to the guardian
toresolve the situation; and,

the guardian has failed or refused to act on behalf of the individual.

Many adolescents and children whom P&A staff will meet informally will be in
conflictwith their care providers and, sometimes, with their parents or guardians as well. Even
when thechild and her parents are not in conflict, the parents may be understandably reluctant
to authorizethe P&A to advocate against a program which is providing care and treatment. In
such situations,if the PAIMI program is to take some formal action, it will need to determine
either that the minorhas the legal capacity to consent or that an emergency situation exists.

Some complaints (ongoing abuse, failure to provide necessary medical care or
unjustifiedrestraint, for example) will obviously implicate an immediate risk to the minor's
health or safety.A majority of the complaints which young people will bring to the attention of



a P&A staff personwill not so clearly rise to the level of immediately jeopardizing health or
safety. For example,complaints about access to reading materials or visitation rights may
implicate important legalrights, but probably will not create an immediate threat to health or
safety. Some complaints,perhaps most obviously requests from a minor for assistance in
securing her discharge, willnecessitate the careful exercise of the P&A's judgement in
considering whether to find probablecause. The regulatory prerequisites to the provision

of formal assistance or representation tominors when the parents or guardians refuse to consent
or fail to respond are strict and should becarefully considered and observed.

4.
Whom does the P&A actually represent?

P&As should have policies on the representation of minors which are consistent with
thefederal regulation and with local ethical rules.(See footnote 38) The role of counsel in
representing minors isdiscussed in more detail later in this memorandiifee footnote 39)

Most P&As have a strong, if sometimes unwritten, policy that the
agency'srepresentational loyalty is to the minor, not to the parent or guardian. That loyalty will
not createany problem if and as long as the goals of the minor and the parent are the same.
Since the goalsmay diverge, however, it is crucial that the policy be made clear to the parent or

guardian at intake, when a retainer is signed, and throughout the course of representation.

The PAIMI regulations require that the P&A, “consistent with State and Federal laws
andcanons of professional responsibility,” involve family members “as appropriate” in the
disputeresolution process. (See footnote 40)

5.
Meeting with clients on restrictions or in restraint.

P&A staff should insist that they may meet with residents who require 1:1 supervision
andwith residents in restraint. Interviewing residents who are subject to some sort of
increasedsupervision or who are secluded or restrained is often difficult. While such access is
essential, it isimportant to recognize what may be the facility's legitimate concerns about
supervision andsafety. The Center for Public Representation has always insisted that it has the
right to speak withpeople in restraint, although we usually agree not to do so until the person
has “quieted down.”At Bridgewater State Hospital, a penal facility which has a discrete unit for
residents in restraint,we have regular “office hours” in the unit. Occasionally, we have timed
the office hours tocoincide with the physician's “rounds.” This enables our advocate to press the
doctor to orderthat a client be released from restraints. At Bridgewater we speak to the client
through the foodtray opening in the door. At most state hospitals, we enter the restraint room.

On some few occasions, particulary when interviewing residents on close
observationstatus, the P&A may have to agree to sacrifice some degree of privacy to enable the
interview tohappen at all. In adolescent facilities, when “room plans” are common, P&A staff
should insist onthe right to interview the youth in his or her room, with the greatest degree of
privacy possible.



Access to Records

Generally

P&As have access to records of residents of facilities. (See footnote 41) The
regulations implementing thePAIMI and DD Acts provide that access is not available to
records, however, do not includerecords produced by medical care evaluation or peer review
committees to the extent that suchrecords are protected by state I&ige footnote 42)

Record access in juvenile facilities is complicated by the fact that most residents may
nothave the legal capacity to provide the P&A with consent to have access to the record.
Manystates and facilities will not recognize the right of a minor to authorize access to his or
herrecords. Some state laws provide limited rights to older minors and those rights may
expressly orimplicitly include the right to authorize access to records. For example,
Massachusetts law allowsa person over 16 to sign in to or out of a mental hospital. Advocates
have argued that if the youthis old enough to sign herself out, she is old enough to allow access
to her record. A release froman emancipated or mature minor may also be sufficient if such
concepts are recognized by statelaw. Some states have laws which provide more access to
records than the P&A Acts. ManyP&As seek authorization from the minor as well as the
guardian as a matter of respect to theminor.

The regulations state that the P&A is entitled to be provided with reasonably
promptaccess to the records of

any resident if the parent or legal guardian or other legal representative of theresident
has authorized such access;

any resident(including a resident who has died or whose whereabouts areunknown),
who is without a parent or guardian or whose guardian is the state orone of its political
subdivisions, with respect to whom a complaint has beenreceived by the P&A or with
respect to whom, as a result of monitoring or otheractivities there is probable cause to
believe that such individual has been subject toabuse or neglet$ee footnote 43)

any resident who has a parent or guardian with respect to whom a complaint hasbeen
received by the P&A or with respect to whom there is probable cause tobelieve the
health or safety of the resident is in serious and immediate jeopardy, theP&A has made
a good faith effort to contact the parent or guardian, and where theP&A has made a



good faith effort to offer assistance to the parent or guardian toresolve the situation, and

the parent or guardian has failed or refused to act onbehalf of the residézge
footnote 44)

Determining what happens when a minor consents to release of the records, but her
guardian refuses and the case does not reach the threshold of an emergency, is difficult.
Ininterpreting the D.D. Act's records access provisions, in a dispute involving an adult, the
WestVirginia Supreme Court of Appeals (See footnote 45) hegan with the premise that

there is no statutory requirement that if a disabled individual has a legal
guardianor conservator, that the [P&A] system must first obtain the consent of
saidguardian or conservator prior to accessing the requested records or that the
systemmust obtain the guardian's or conservator's consent in addition to the
disabledperson's consent prior to accessing the records. See 42 U.S.C. §
6042(a)(2)(1().

The court held that the appointment of a guardian did not of itself render an adult incapable
toconsent to release of his records and noted the strong preference in the D.D. Act that, to
themaximum extent feasible, individuals with disabilities should be afforded the opportunity to
maketheir own decisions. The court remanded the case to the trial court for a determination
whetherthe individual had the capacity to consent to the release of his records to the P&A.

If the court's analysis is correct, in non—emergency situations, where there is a
disputebetween the minor and his parent or guardian about the release of records to the P&A, it
may benecessary to have a court determine if the minor has the level of capacity and
understanding toauthorize access. If the minor has a guardian, presumably a petition or motion
seeking instructionsto the guardian could be filed in the court which appointed and supervises
the fiduciary. If it is aparent who is blocking access, however, it might be necessary seek
declaratory or injunctive reliefin a case against the parent. Such an action would necessarily be
undertaken only after carefulthought and consideration.

2.
What can a P&A do with the record once it gets it?

Just what a P&A can do with a record once it has received it is not always entirely
clear.There are restrictions which appear designed, first, to protect client privacy by ensuring
P&As donot recklessly disclose confidential information and, second, to shield individuals
from whateverharm may befall them if they know what has been written about them or others
in their record.Since privacy concerns and, particularly, fears about the potential for harmful
disclosure are likelyto be more overt in juvenile facilities, these restrictions may present serious
problems for P&Astaff seeking to represent children and adolescents.

To begin with, the statutes and regulations require P&As to treat records with the
samelevel of privacy that applies to the record—providing agencf{gee footnote 46) Some
states have statutes whichrestrict the right of mental health consumers to have access to their
own records. Massachusettsand FloriddSee footnote 47) have such laws. Ironically, in
Massachusetts, a person who has been denied accessto her mental health records may authorize
an attorney to have access. If the attorney is notaffiliated with the Massachusetts P&A, the



attorney may then give the record to the individual.But, if the attorney is a P&A employee, she
may not share the record because of the provisions ofthe PAIMI regulations. Similar problems
may exist in other states.

Also, the regulations allow the mental health professional responsible for supervising
themental health services to a resident to provide the P&A, at the same time as access to the
recordsis granted, a written determination that the disclosure of such information to the resident
would bedetrimental to the resident's health. In such cases, the P&A may disclose such
information to theresident only upon the determination of another mental health professional
that the disclosure ofthe information would not be detrimental to the resident's hedfge
footnote 48) P&As which work regularlyin juvenile facilities and which have no other right to
access to records other than through theP&A statutes, may want to prepare for the eventuality
that use limitations will be placed on therecords.

[l
Representing Children and Adolescents — Ethical Issues
The ethical questions which arise in the representation of children are not new to

P&Aadvocates. [See footnote 49) Particularly in cases in which the attorney is not
court—appointed, perplexingquestions arise{See footnote 50)

How does one establish an attorney/client relationship with a minor?

When should the lawyer or advocate decide the goals of the representation andwhen
should she defer to the child's decisions?

How can the attorney or advocate determine whether the child has the capacity todirect
the representation?

How should the attorney or advocate proceed if the child is not capable to directthe
representation?



How can the attorney or advocate effectively interview the child to ensuremaximum
participation?

P&A advocates need to resolve these questions both in order to effectively represent
theirminor clients and, not incidently, to be able to respond to the inevitable challenges from
others tothat representation. Furthermore, P&A staff must come to their answers in the context
of theP&A statutes and regulations.

A.
Representational models

Two basic representational models are familiar to disability advocates and have
beendebated for years. (See footnote 51) A familiar model _ often called the “client
autonomy ” or “expressed wishesof the client” _is linked to our adversarial system of justice
and sees the attorney as the“systemic promoter and facilitator of client autonoige®
footnote 52) Client autonomy is seen as a“fundamentally moral concept” because it promotes
dignity and freedom, (See footnote 53) usually expressed asparticularly high values in legal
advocacy for people with disabilities. Because client autonomyhas intrinsic worth, the attorney
is absolved from the moral consequences of the client's actions orthe resolution of the dispute.

Disability advocates are familiar with this paradigm in, for example, the representation of
aperson with mental illness in the exercise of her right to refuse treatment with
antipsychoticmedication. The right itself has importance{See footnote 54) as does the
exercise of the right as an expression ofthe client's autonomy, dignity and freedom to choose.
That the outcome of the advocacy may bethat the client's right may be respected, but that her
mental health may deteriorate or even that shemay eventually be institutionalized, is of less
consequence since the exercise of autonomy is agood in and of itsi&lée footnote 55)

The other model _ usually called the “best interest” or “attorney autonomy” model
_accords the attorney “considerable autonomy over both the means chosen and the ends
pursuedon behalf of a client.” (See footnote 56) This model rejects the idea that a lawyer is
merely a mouthpiece zealouslyadvocating, without moral accountability, for a client's wishes.
Rather, its proponents argue, thelawyer has broader obligations including to “confront the client
about the moral implications of the client's actions and [to] actively seek justice by pursuing
only those objectives deemed rightand fair.”(See footnote 57) In the case of people with
disabilities or minors, the proponents of this model mayargue that the lawyers duty is to
determine what is in the client's “best interest” and to pursue thatend, even if it varies from
what the client says she wants. This is, of course, an inherentlypaternalistic model.

This model is also familiar to many disability advocates. Often we see it practiced
byattorneys who represent our clients, for instance, in civil commitment cases, in which the
attorneydecides not to advocate for the client's discharge, despite the client's expressed wishes
and evenin the face of a weak case for the petitioner, in the belief that the individual will benefit
fromfurther hospitalization or that her plans upon discharge are “unrealisti¢See footnote
58) Occasionally, thedecision not to press for discharge is manifested in the lawyer's feeble
defense or in a manner, ametaphorical “wink” perhaps, which clearly conveys to the judge that



the lawyer is going throughthe motions for the client's benefit but that the court should not take
the defense all that seriously.

B.
Competency

Both representational models, in their pure forms at least, have a serious limitation in
theirapplication to the representation of some people with disabilities and of many children _
theyassume a degree of competence on the part of the cliglgge footnote 59) The person
who is capable to make achoice is, in theory at least, an autonomous actor, able to exercise
freedom. Indeed, the existenceof a right may depend on the competence of the rights holder to
compel others to perform someduty owed to the rights holdeiSee footnote 60) Regardless
which of the representation paradigms is adopted, therefore, there must be some initial
determination of the child's capacity to make the choiceswhich guide and inform the
representation. Who, then, is to make that determination and how?

In some situations, state laws treat minors as adults _ children 16 and over can decide
todrop out of school in most states, children may be licensed hunters in some states, 16 is
usuallythe age for a driver's license or learning permit, laws prohibiting minors from engaging
indangerous work often apply only to children under 16, and most states allow children over
acertain age, perhaps 12 or 14, to nominate a guardian or state a preference in custody or
visitationproceedings. States must provide procedures allowing a minor to show that she has
sufficientmaturity to consent to an abortion independent of the wishes of her parents or of the
state. (See footnote 61)ncreasingly, states consider children 14 and over to have sufficient
competence to form the intentto commit serious crimes and, therefore, to be tried as adults. All
of these activities and decisionswould appear to be as serious as any involving the retaining of
an attorney or the exercise of legalrights in a mental health prograt8ee footnote 62)

In the context of a P&A representation of an institutionalized child or adolescent,
thedecision about capacity will usually default to the advocate or attornesge footnote 63)
or to the child's “legalrepresentative.” (See footnote 64) Unlike adults, children are presumed
to be incompetent. The determinationwhether a child client can overcome that presumption and
be capable of making ultimate andimportant decisions about her own welfare may be a difficult
matter. Although there is nogenerally accepted standard of child competence, there are some
helpful guidelines and standards.However, their application may require the attorney to know
more than a mere sampling of childdevelopmental theorySee footnote 65)

C.
Minors and contracts for legal services

Many courts have followed the lowa Supreme Court's three prong test to determinewhen
an attorney—adult client relationship has been established: first, when the person seeksadvice;
second, when the advice sought pertains to matters within the attorney's
professionalcompetence; and, third, when the attorney expressly or impliedly agrees to give the
advice. (See footnote 66) Thesame formulation should probably apply to an attorney—child
client relationship. Some courts haveexpressly recognized a minor's right to retain counsel.
(See footnote 67) A few state bar ethics advisories have recognized a minor's right to control the
course of representation. (See footnote 68)



Of course, although most states allow minors to contract, such contracts, often
exceptthose for “necessaries,” are voidable by the minor's paredfsee footnote 69)
“Necessaries” may include services“rendered in connection with the minor's personal relief,
protection or liberty.” (See footnote 70) Attorneys instates with similar statutory provisions
may have an argument that a parent may not interfere witha legal services contract between a
minor and an attorney. Furthermore, it may be unethical for anattorney to withdraw from
representation of client once representation has been undertaken ifwithdrawal will cause
“material adverse effect on the interests of the client.{See footnote 71)

Even if an argument that a minor has an independent right to retain counsel can be
madeunder state law, P&A advocates will be confronted with the restrictions in the P&A
statutes andregulations. (See footnote 72) Given the attorney's ethical obligations, once a
parent or guardian has consented tothe attorney taking “formal action” on behalf of the child, it
may be difficult for the parent todischarge the attorney. Indeed, the PAIMI regulations do give
a nod to the rules of ethics,requiring the P&A, “consistent with State and Federal laws and
canons of professionalresponsibility,” to involve family members “as appropriate” in mediation
and other disputeresolution processes(See footnote 73)

It is less clear, however, whether absent an emergency the P&A advocate can act in
thefirst instance without consent of the legal representative.

D.
ABA Model Rules of Professional Conduct

Many states have adopted the ABA Model Rules of Professional Conduct. One of
themost important of the rules for P&A advocates is Rule 1.14:

Rule 1.14 Client Under a Disability

(a) When a client's ability to make adequately considered decisions in
connectionwith the representation is impaired, whether because of abnormality,
mentaldisability or some other reason, the lawyer shall as far as reasonable
possible,maintain a normal client-lawyer relationship with the client.

(b) A lawyer may seek the appointment of a guardian or take other
protectiveaction with respect to the client, only when the lawyer reasonably

believes that theclient cannot adequately act in the client's own interd§ge
footnote 74)

The commentary to the rules states that the fact of the client's disability “does not
diminishthe lawyer's obligation to treat the client with attention and respectSee footnote
75) If the client does not havea guardian, “the lawyer must often act as the de facto guardian,”
and even where there is a legalrepresentative, “the lawyer should ordinarily look to the
representative for decisions,” but “shouldas far as possible accord the represented person the
status of client, particularly in maintainingcommunication.”(See footnote 76) An attorney
may also seek appointment of a guardian for her client if “it wouldserve the client's best
interest,” but must use “professional judgment” in evaluating whether suchappointment might
prove “expensive or traumatic” for the client. (See footnote 77)



Rule 1.14's approach has been both criticized and supported in the literatureSee
footnote 78) Nearly allcommentators agree, however, that the rule does not resolve many
situations and difficulties thatlegal advocates for children with disabilities face in their day to
day representation.

V.
Interviewing Children and Adolescents

Children and adolescents are not adults. Although many of the basic rules of
interviewingapply equally to adults and children, the P&A advocate should not forget that the
child is lessmature and may have less capacity and intellectual development than most adult
clients. It islikely, for example, that a child will not have as clear an understanding of the legal
system or ofthe lawyer's role as most adults. A child client may be more passive, more
suggestible (See footnote 79) and lesspatient than other clients. The child's disability may
add the difficulties of effective interviewingand counseling.

Emily Buss suggests that the hardest concept for the child to understand will not be
thatthe lawyer wants to know what he or she thinks, but that the child's views will “amount to
adirection of that lawyer's action.” (See footnote 80) Not only is the advocate's role a
mystery to some children,the advocate herself is almost always a stranger to the child. It is not
unusual for the child client todistrust the advocate as just one more person who says she is there
to help. Remember that manyof the people whom the child may hold responsible for her
incarceration or institutionalizationalso held themselves out as “wanting to help.”

All meetings with child and adolescent clients, of course, should take place in
ascomfortable and confidential a setting as the institutional atmosphere will allow. Initial
interviewsshould include a careful explanation of the lawyer's role and the rules of
confidentiality. The P&Aadvocate should not assume that the client has an understanding of the
process and should takecare to explain it in as concrete terms as possible.  The advocate
should ask the client if she is taking medication and should take the possibleeffects of the
medication into account throughout the course of the intervieuSee footnote 81) Most
advocateshave learned that careful listening is the most important interview skill and sometimes
the hardest.One cannot listen well if there is insufficient time. P&A advocates, despite the press
of their workand the many demands on their time, must insure that there is sufficient time for
each clientmeeting and interview. To elicit information, the attorney should ask simple and
concretequestions and should avoid using legal and technical terms. Many institutionalized
people will besurprised that anyone takes the time to listen carefully to them. Patience is most
definitely a virtue.The advocate must be willing to work with the client to define the legal
problem and seek adesired outcome. Several visits may be necessary to achieve this end. The
advocate should advisethe client of the potential consequences of the available choices, should
feel free to advise aboutthe wisdom of her choice and the possibility of success, without

manipulating the discussion toensure the decision the advocate herself would niaks.
footnote 82)

Interviewing young clients with disabilities takes care and skill. P&A advocates
shouldapproach this challenge with care and compassion.

V.



Working with Institutional Staff

The likelihood of successful advocacy for institutionalized children and adolescents
isgreatly enhanced if the P&A has a professional working relationship with the staff
andmanagement of the facility. However, as difficult as external advocacy may be in adult
facilitiesthe tensions between staff and advocates are likely to be even more pronounced in
juvenileinstitutions. In part, this is because facility staff who might find an adversarial approach
tolerablein an adult setting are extremely uncomfortable with it in a program serving children.
Similarly, juvenile court lawyers have reported pressure from judges to repress adversarial
tactics in thatcourt. (See footnote 83) Paternalism, a belief that the staff know “what is best”
for the child, and a fear that thechild will be upset and may “act out” if she knows and tries to
exercise her rights, all contribute tothis attitude. Many advocates have had staff complain to
them that “You come on the unit, tellkids their 'rights,' get them all worked up, and leave. We
have to clean up the mess you started.”

It is important that advocates understand this perception and respond to it both by
carefullycounseling their clients and by taking opportunities to educate staff about the
importance of legal rights.

Such “training” can take place on an individual to individual basis or by organized in—
service training events. Some facilities welcome the opportunity to have an advocate come to
astaff meeting to explain her role and responsibilities. Advocates should beware, however,
thatwithout proper planning, such session can turn adversarial and be counter—productive. The
P&Aprogram should ensure that the leadership of the facility will support the training effort
and willhelp to maintain an atmosphere which encourages candid exchange but does not sink
intopersonal attack. For our part, P&As should approach such efforts with humility and
withoutprojecting an attitude of superiority or needless aggressiveness. Many good
advocacy programs have found that one way to improve relations with staff isto identify issues
and cases in which the P&A and the staff have a common interest. For example,it is not unusual
for a facility to be in conflict with a local school system over an educationalplacement for an
child. Representation of the child by the advocacy program my further both theinterests of the
facility and the client. Although such cases are seldom the majority of theadvocate's case load,
they do help build relationships and may help to assure the facility that theP&A is not just
reflexively against whatever the facility is for.

Some advocacy programs have established regular meetings with facility heads to
raiseissues and avoid, where possible, more formal action. Such periodic meetings only work,
ofcourse, when the facility head is willing to listen and to take action when it is warranted.

Also, insome states, for instance Massachusetts, the state Department of Mental Health (DMH)
sponsorsand convenes quarterly meetings which are attended by the program directors of all the
inpatientchildren and adolescent programs and all the external advocates with clients in those
programs.Those meetings have been very helpful in identifying systemic problems and working
together tosolve them.

In the final analysis, however, the success of an institutional representation program
willdepend heavily on the ability of the advocate to develop working relationships with staff at
alllevels. These relationships must be built on a respectful, professional approach to advocacy
andproblem solving, even in the face of something less than that from the facility.



VI.

Substantive Legal Issues (See footnote 84)

Conditions of confinement

Juveniles confined to institutions are often held in deplorable living conditions, where
theyare deprived of adequate housing, food, plumbing, clothing, exercise, and medical care.
Suchconditions often spark class action litigation on the theory that they violate the

juvenile'sconstitutional right to reasonably safe and sanitary conditions of confinemegge
footnote 85)

Since juveniles in state custody are confined for rehabilitation and not for
punishment,most courts assess conditions of confinement under the standards of the Due
Process Clause ofthe Fourteenth Amendment, rather than the less exacting proscription against
cruel and unusualpunishment set forth in the Eighth Amendmettee footnote 86) Based on
Youngberg v. Romeo, (See footnote 87) and Bell v.Wolfish, (See footnote 88) juveniles
have a right under the Fourteenth Amendment "to reasonably safe conditionsof confinement,
freedom from unreasonable bodily restraint, and minimally adequate training toprotect those
interests." (See footnote 89) In addition, any restrictions on liberty beyond the initial
confinementmust be "reasonably related to a legitimate governmental objective,” such as
rehabilitation, safety,or internal security, but may not amount to punishmetgee footnote
90)

Although courts construe the precise contours of the Due Process Clause somewhat
moreliberally when dealing with a juvenile facility as opposed to a jailSee footnote 91)
many of the principles thathave evolved in correctional conditions litigation also apply in the
juvenile context. Thus, a courtmay not find a constitutional violation based solely on the totality
of the conditions at the facility. Instead, it must identify a discrete area of human need _ such as
fire safety, plumbing, orexercise _ which is not being met and provide a remedy tailored to that
deficiency. (See footnote 92)Nonetheless, the courts must consider each challenged
condition in the context of the overallinstitutional environment, especially when the ill-effects
of particular conditions are exacerbatedby other related conditiod&ee footnote 93) But the
principal focus must be on a specific condition, as opposedto the overall condition of the
facility.

Further, courts must accord institutional administrators

wide—-ranging deference in the adoption and execution of policies and practices that in

theirjudgment are needed to preserve internal order and discipline and to maintain

institutionalsecurity. . . Such considerations are peculiarly within the province and

professionalexpertise of corrections officials, and, in the absence of substantial evidence

in the recordto indicate that the officials have exaggerated their response to these

considerations,courts should ordinarily defer to their expert judgment in such matters.
LSee footnote 94)

Thus, courts should not ordinarily order compliance with minimum standards established



byprofessional organizations because such standards may go beyond the demands of
theConstitution. (See footnote 95)

Deference to institutional administrators is also mandated by the Prison Litigation
ReformAct ("PLRA"), which was enacted in 1996 to limit the involvement of the courts in
prisonoperations, but which expressly applies to juvenile facilitie¢See footnote 96) The
PLRA governs any action"arising under Federal law with respect to the conditions of
confinement or the effects of actionsof government officials on persons confine$ee
footnote 97) and therefore has a major effect on class actionconcerning juvenile institutions.
[See footnote 98) Among the PLRA's more significant provisions is therequirement that a court
may neither order nor approve any remedy for unconstitutionalconditions unless it "finds that
such relief is narrowly drawn, extends no further than necessary tocorrect the violation of the
Federal right, and is the least intrusive means necessary to correct theviolatitsie¢ footnote
99) As a practical matter, this provision merely codifies the standard previously used bymany
courts for granting prospective relief. (See footnote 100)What is different, however, is that
the court mustnow make the same findings before it approves a consent decree containing
prospective relief. (See footnote 101) Further, the PLRA also provides that any prospective
relief must be terminated after two yearsunless the court makes written findings that there is a
"current and ongoing violation of a Federalright," (See footnote 102) Finally, the PLRA
places substantial limits on attorneys' fees if the litigation issuccessful.

B.
Population caps

Overcrowding is a widespread problem in juvenile institutions, especially with
theincreasingly punitive attitude of state legislatures and judges towards juvenile crime.
Sinceovercrowding, i.e., an institutional census that exceeds rated capacity, is not per
seunconstitutional, (See footnote 103)courts look at such factors as the size of the rooms, the
amount of time eachday detainees spend in their cells, the length of time they must spend at that
institution, and theoverall deterioration of the physical environmen{See footnote 104)

Courts will also examine the effect of reducedaccess to treatment programs and the increased
risk of assaultive behavior caused byovercrowding. For example, in Doe v. Washington
County, (See footnote 105)the court upheld a judgment formonetary damages on behalf of a
juvenile who was beaten, raped, and tortured by other juvenilepretrial detainees, reasoning that
unconstitutionally overcrowded conditions contributed to theassault by making it impossible to
house juveniles in a safe setting.(See footnote 106)

Because overcrowding has pervasive repercussions throughout an institution, reducing
thepopulation is often the most effective mechanism to improve the overall quality of life in a
juvenilefacility. Consequently, courts have frequently employed population caps as a simple
and effectiveremedy for unconstitutional overcrowding {(See footnote 107)

The enactment of the PLRA, however, has severely curtailed the authority of the courts
toorder a population cap. Under the PLRA, a "prisoner release order" can only be entered
ifprevious, less intrusive, relief has failed to remedy unconstitutional overcrowding, and then
onlyby a three judge court. The PLRA defines a "prison release order" as "any order that has
thepurpose or effect of limiting the prison population, or that directs the release from or non—
admission of prisoners to a prison."(See footnote 108) The courts are divided, however, as to



whether any orderlimiting population constitutes a "prisoner release ordefSee footnote

109) Thus, although there is room toargue for creative remedies that do not implicate the
PLRA, courts are now much more likely todefer to the judgment of state officials in devising a
solution for unconstitutional overcrowding,and will order a population cap only as a last resort.

C.
Health Care _ Right to adequate care and the right to refuse treatment

Juvenile facilities are often plagued by woefully inadequate health care services,
includingpoor medical, dental, and mental health cardSee footnote 110) The problem is
particularly acute with respect tomental health services since as many as 50% of the individuals
held in juvenile facilities have somesort of mental disability(See footnote 111)

The constitutional principles underlying the right of a juvenile to health care are
somewhatunclear. In Estelle v. Gamble (See footnote 112)the Supreme Court held that the
Eighth Amendment'sprohibition against cruel and unusual punishment is violated by a
correctional official's "deliberateindifference" to the "serious medical need" of a prison inmate.
Under the Due Process Clause,state officials must provide safe conditions of confinement to
institutionalized persons, includingmedical care that accords with professional judgment.

(See footnote 113) Although in theory the Youngbergstandard provides more protection than
Estelle, in practice there is little difference between thetwo, and courts considering juvenile
claims regarding the denial of medical care generally rely onprison cases that use the
"deliberate indifference" standard. (See footnote 114)

There are two basic elements to a "deliberate indifference" claim: an objective
component,the existence of a "serious medical need"; and a subjective, or state—of-mind,
component, namelythat the custodial official was knowingly indifferent to the need for
treatment. (See footnote 115) Generally, amedical problem is "serious" if a physician or other
health care provider "concludes withreasonable medical certainty (1) that the symptoms
evidence a serious disease or injury; (2) thatsuch disease or injury is curable or may be
substantially alleviated; and (3) that the potential forharm by reason of delay or the denial of
care would be substantial." (See footnote 116) However, the casesdeciding whether a

particular medical problem is sufficiently "serious" are often murky andinconsistetiee
footnote 117)

Discerning whether or not state officials have demonstrated the requisite
"deliberateindifference"” can be similarly confusing. If the denial of treatment was for
non-medical reasons, itclearly violates the constitutionSee footnote 118) But if a doctor
merely exercised poor judgment, or wasnegligent, or even grossly negligent, there is no
constitutional cause of action; rather the juvenileplaintiff must demonstrate that the defendant
denied appropriate medical treatment despite havingactual knowledge of what was required.
[See footnote 119) This does not mean that custodial officials may shieldthemselves from
liability by deliberately remaining ignorant about the need for treatment. Theywill still be held
accountable if they deliberately disregard a known risk, even if they are ignorantof the details
of a particular individual's situation. (See footnote 120) But even if there is no Federal
constitutionalclaim, there may still be a cause of action under state Idee footnote 121)

While there may be controversy about whether a specific individual has



receivedconstitutionally acceptable care, the criteria for an adequate system of health care are
much moreclear. They include adequate screening of incoming residents, appropriate diagnosis
andtreatment, and access to a sufficient number of trained health care professidizaks.

footnote 122) Further,although courts are fond of saying that professional standards may well
exceed the constitutionalfloor, a number of professional organizations have promulgated useful
standards governing healthcare services in juvenile institutionSee footnote 123) These

standards are often valuable to evaluate the qualityof health care in the institution, and are
sometimes mandated by State law, if not by theConstitution.

D.
Education (by Peter Rice, Disability Rights Center, Augusta, Maine)

One of the most powerful tools P&As have when representing juveniles in custody is
thelDEA. While IDEA was written with local public schools in mind, most of its provisions
apply toschools in juvenile detention facilities. The full extent of its reach in juvenile facilities
is stillunknown at this point. That makes it an excellent vehicle for P&As to use in enforcing
the rightsof those incarcerated there. It is powerful, in part, because it brings outsiders, like
hearingofficers or complaint investigators, into the institution and holds the institution
accountable inways that correctional institutions are not used to being held accountable. It is
also anopportunity to make law. (See footnote 124)

According to a variety of studies, between 40% and 60% of all youths incarcerated
injuvenile detention facilities are eligible for special education, most with a psychiatric or a
mentalretardation label. (See footnote 125) However, since most juvenile facilities merely
rely on the labels juveniles havewhen they are committed to the institution, instead of doing
their own evaluations and screenings,it may well be that there are more juveniles eligible for
P&A representation than has beenreported.

While Congress has significantly curtailed the educational rights of juveniles 18-21
yearsold incarcerated in adult facilities, neither Congress nor the U.S. Department of Education
hasdone anything to limit the rights of youths in juvenile detention facilitie§See footnote
126) However, there aresome obvious limitations on the rights of juveniles in juvenile
detention facilities, such as the rightto be educated in the least restrictive environment.

All students with disabilities are entitled to a free appropriate public education,
includingstudents incarcerated in juvenile facilities(See footnote 127) |t does not matter
how the school in a juveniledetention facility is organized, that is whether it is a department of
corrections school, anindependent school district or even a state educational agency school. The
state educationdepartment is the state agency responsible for ensuring that students who are
eligible or who maybe eligible for special education services are identified, evaluated and
receive an appropriateeducation.{See footnote 128)

Once a child has been identified as entitled to special education, IDEA imposes upon
theState the obligation to provide a free appropriate public education (FAPE). FAPE
isimplemented through an Individualized Education Program (IER}See footnote 129) |n
order to develop an IEP,a multi-disciplinary team must meet to assess a student's needs and
then craft an educationalprogram based upon that student's particular needs. Only the
multi—disciplinary team can makeprogramming changes. This means that any change in



programming requires the multi— disciplinary team to reconvenéSee footnote 130) Schools
in juvenile detention facilities routinely ignore thisprovision.

If the multi-disciplinary team determines that a child needs particular related services
inorder to benefit from his or her educational program, then the school is required to provide
thoseservices. (See footnote 131) Related services can be developmental, corrective or other
services such as mentalhealth services, speech and language assistance, physical or
occupational therapy, including evenrecreational servicegSee footnote 132) For children
with some types of disabilities in need of such services,IDEA might be a way to identify them,
assess their needs and, at least, begin to provide them withservices, assuming they meet the
criteria for special education.

IDEA also has a number of disciplinary provisions. (See footnote 133) A child can be
removed from his orher educational programming for up to ten days without the requirement
that he or she beprovided with educational services. However, if a child is removed from his or
her educationalprogramming for more than 10 days and it constitutes a change in placement, a
manifestationdetermination review (MDR) must be conductedsSee footnote 134) An MDR
is a process whereby the multi—disciplinary team, plus any other relevant personnel, review the
IEP and the behavior in questionin order to determine whether the behavior was a result of the
student's disability and if the IEPwas adequate. A student cannot be denied educational services
if the result of the MDR is thatthe behavior was a result of the disability.

IDEA may also apply to students not yet identified as special education eligible. There is
aspecific provision that addresses juveniles whom the school knew or should have known
werespecial education eligible. (See footnote 135) If the school knew or should have known
the juvenile was eligible,then the protections special education students have, extend to them.

In a juvenile detention facility, a child is often facing disciplinary sanctions for
behaviorthat is a manifestation of his or her disability and where his or her IEP is not adequate,
evenassuming it is being properly implemented, which is very often not the case. This is
another areawhere there are a number of outstanding issues facing representatives of juveniles
because of thenature of the institution.

A new IEP does not have to be drafted when a youth is being held in a detention
facilityon a short—term basis, such as pre-trial detention. If a pre—trial detainee has an IEP, the
facilitymust implement the IEP. If a youth is going to be held long term at a juvenile detention
facility,then the facility must convene a multi-disciplinary team meeting within a reasonable
time in orderto evaluate the student and draft a new |IEESee footnote 136)

IDEA also provides a way for institutions to start preparing juveniles to
liveindependently. When a child reaches 14, transition planning must bedigee footnote
137) When he or she turns16, a transition plan must be drafted. The institution is the agency
responsible for implementingthe plan.(See footnote 138) |f schools at juvenile detention
facilities are doing these things at all, they are probablynot doing them well.

This could also be part of a larger discharge plan that institutions develop when a
juvenileleaves an institution. In some states, different state agencies come together in order to
providemoney and “wrap around” services for a child. There are, of course, downsides to this
type ofplanning. For example, a youth discharged from the detention facility will normally be



put onprobation and his or her probation officer will end up policing the discharge plan,
including thetransition plan. If the youth does not follow the transition plan, his or her
probation may berevoked and the youth ends up back at the institution.

Both Section 504 of the Rehabilitation Act of 1973 and the Americans with
DisabilitiesAct apply to juvenile detention facilities. Section 504 has a FAPE requirement;
however, theprotections under 504 are not as clearly outlined as they are in IDEA. For example,
IDEA hasclearly outlined processes and procedures to be used when disciplining students with
disabilities. Section 504 has a requirement that an evaluation take place before a placement and
a prohibitionagainst discriminating on the basis of disability. There is nothing in 504 requiring
that schoolofficials undertake something like an MDR in order to determine whether a
particular behavior inquestion is a related to a child's disability. Analytically, there is no reason
why a school shouldnot undertake to determine if certain behaviors of a child with an identified
disability are amanifestation of the disability before disciplining the child. If they don't, they
could bediscriminating on the basis of disability.

One important distinction between Section 504 and IDEA is the ability to go directly
tocourt under 504. IDEA has a very strong administrative exhaustion requirement,
almostmagnetic. This plus the highly individualized nature of educational planning makes class
actionsvery difficult under IDEA, especially after the passage of the Prison Litigation Reform
Act.  [(See footnote 139)Section 504 has no such exhaustion requirement.

E.
Right to treatment and training

Basic substantive due process analysis requires that if the government acts to deny
aperson of his liberty, it may only deprive the individual of freedom to the extent necessary
toachieve a legitimate governmental purpose(See footnote 140) Therefore, in certain
circumstances, substantive dueprocess claims may be made to challenge the conditions of a
child's confinement, including theright to training and treatment. Because courts have very
cautiously applied the FourteenthAmendment to programs housing or holding people with
disabilities, advocates wanting to pursuesuch claims need to proceed with cee footnote
141)  To begin with, “custody” is a crucial concept in the substantive due process
analysis. TheSupreme Court has held that it is the “State's affirmative act of restraining the
individual'sfreedom to act on his own behalf _ through incarceration, institutionalization, or
other similarrestraint of personal liberty _ which is the 'deprivation of liberty” triggering the
protections ofthe Due Process Clause....[See footnote 142) Among those receiving “the
protections of the Due Process Clause”are involuntarily committed mental patieffiee
footnote 143) At least one court has extended protection to“conditional voluntary” patients in
mental hospitals and to persons placed by the state incommunity residences upon their
discharge from a state hospital.(See footnote 144) However, courts have beenreluctant to
extend constitutional protections to individuals who are involuntarily committed toprivate, as
opposed to publically operated, mental hospitals, finding that neither the hospital nor its doctors
are state agents or actors for the purpose of the Fourteenth Amendmi&ge footnote 145)

Therefore, the Fourteenth Amendment may provide protection and a “right to
treatment’to children and adolescents in custody in public psychiatric hospitals. However, in
the context ofthe juvenile justice system, the degree of protection provided to children under the



substantivedue process clause has never been explicitly defined by the Supreme C8eft.
footnote 146)

As noted earlier in this paper, since juveniles in state custody in juvenile facilities
areconfined for rehabilitation and not for punishment, most courts assess conditions of
confinementunder the standards of the Due Process Clause of the Fourteenth Amendment,
rather than the lessexacting proscription against cruel and unusual punishment set forth in the
Eighth Amendment. (See footnote 147)Based on Youngberg v. Romeo,(See footnote 148)
and Bell v. Wolfish, (See footnote 149)juveniles have a right under theFourteenth
Amendment to "minimally adequate training to protect [their] interests” in “reasonablysafe
conditions of confinement, and freedom from unreasonable bodily restraidiSee footnote
150)

Just what “minimally adequate training” the juvenile is entitled to is determined
byapplication of the “professional judgment standard.ISee footnote 151) The treatment
recommendations of child'streating professionalSee footnote 152) are accorded presumptive
validity and are unconstitutional only if they are“such a substantial departure from accepted
professional judgment, practice, or standards as todemonstrate that the person responsible
actually did not base the decision on such a judgment(See footnote 153)The Supreme
Court noted that it is not feasible

to define or identify the type of training that may be required in every case. A
courtproperly may start with the generalization that there is a right to minimally
adequatetraining. The basic requirement of adequacy, in terms more familiar to courts,
may bestated as that training which is reasonable in light of identifiable liberty interests
and thecircumstances of the case(See footnote 154)

The most successful right to treatment claims, therefore, are likely to be those in which
thejuvenile's treating professionals are recommending a course of care which the facility will
notprovide. (See footnote 155) Even then, the Youngberg Court was sympathetic to budget
constraints on stategovernments. Apparently, a trial court considering a right to treatment issue
is to balance thestate's and the plaintiff's interests, using professional judgment as a guide.
(See footnote 156) However, mostlower courts seem to reject budget limitation arguments in

such cases. (See footnote 157)

Although there is little case law regarding due process right to treatment claims in
juvenileinstitutions after Youngberg, it seems safe to say that the Fourteenth Amendment
probablyprotects juveniles in custody in state operated mental hospitals and in juvenile
detention facilities.The extent of the treatment to which the youth is entitled will, in most cases,
be determined by theprofessional judgment of her treating professiondgee footnote 158)

F.
Restraints
The use of restraint in mental health facilities and the particular dangers to children
ofmisapplied restraint have been the subject of considerable debate since the publication of

ainvestigative series in the Hartford Courant in October 1998See footnote 159) Indeed,
some of the mostcommon issues that advocates confront in the representation of



institutionalized children involverestraint and seclusion{See footnote 160) The

Supreme Court has held that involuntarily institutionalized people with disabilitieshave an
interest in bodily safety and a minimum of restraint and a right to training to “ensuresafety and
freedom from undue restraint.” (See footnote 161) The use of restraint, the justifications for

it and thetraining or treatment offered to minimize its use should all be considered in the
framework of theYoungberg decision.

Several justifications for restraint have been suggested _ as punishment, for theprevention
of harm to the person, to others, or to property, and for the purpose of treatméeg footnote
162) Nearly all commentators reject the use of restraint as punishment in mental health
settings. (See footnote 163)There is, however, considerable literature to support the
efficaciousness of restraint to preventinjury and to reduce agitation. Although the extent of
legal regulation of restraint variesconsiderably.(See footnote 164) most state laws establish
prerequisites for its use. For example, a statute orregulation may allow restraint only where
there is an immediate risk of harm to the person or toothers. The existence of such standards is
useful to advocates for clients who protest a restraint. Complaints, for example, about the
necessity of a restraint, abuse or injury during the process ofrestraii@ge footnote 165) and
unnecessary length of restraint, may find support in the whatever rules apply tothe facility.
(See footnote 166)

Complaints by clients about the need for some restraints will find less clear support in
therules. From the advocates' point of view, perhaps the most troubling are those in which
thejustification for restraint is, in part at least, that it is clinically appropriate and useful. Dr.
ThomasGutheil has written that, for adults, seclusion offers containment (to provide
reassurance to thepatient by keeping her safe), isolation (to provide relief from difficult
personal relationships) anda decrease in sensory inp{ee footnote 167) He suggests that if
not misused, restraint can be an effective partof active treatment. Dr. Nancy Cotten, writing as
the director of a child inpatient psychiatric unitin a private hospital, has suggested that restraint
of young people should also be considered notonly in light of their psychiatric needs, but in
consideration of their development as well. Sheargues that when used in a manner consistent
with the child's developmental needs, restraint candemonstrate that adults care, can address
issues of poor ego formation and can teach internal andsocial contr¢$ge footnote 168)

Comparing the use of seclusion with the kinds of discipline used by parents in homes,
Dr.Cotten says that seclusion “is not in itself a punishment, [but] is a place where children
completepunishments.” (See footnote 169) She argues that restraint used as “socializing
punishment” (that is, part of theprocess of teaching “control through the experience of
control”), as distinguished from“retaliatory punishment,” is worthwhile and should be
allowed. (See footnote 170)

Such arguments will be familiar to advocates who work on juvenile mental health
unitswhere they may be posited to support what in an adult setting might appear to be excessive
useof restraint. Also, the teaching and socialization utility of seclusion and its supposed
behaviormodification benefits, may be offered as a justification for interventions like “room
plans” or “timeout” which have all or most of the earmarks of seclusion, but which some
programs may try toargue fall outside whatever rules govern restraint.

Although some of the clinical literature hypothesizes that young people benefit from
andare not harmed by properly used restraint, there is less literature describing how children



actuallyexperience it. A 1998 study by Wanda Mohr of the University of Pennsylvania found

that manychildren in hospitals were further traumatized when they were restrained or secluded
_or evenwhen watching others undergo the procedure, and that most children experienced such
treatmentas punishment. (See footnote 171) This study appears to be consistent with

descriptions by adult ex—patients andconsumers. Dr. Fisher quotes from a letter to him from the
always eloquent activist and advocateRae Unzicker:

They take my clothes. They leave me naked, without armor. They lead me, bruising
myarms, to the seclusion room, so | can think about the lie they have given me to live,
andchange my mind. . . . [A] part of me is still there, irretrievable. She is dead. Gone.
She wasa young woman of spirit and integrity and hope and vision. She is dead, killed
by the dulllie of hope. [(See footnote 172)

When the appropriateness of a restraint is at issue, P&A Advocates in juvenile
mentalhealth facilities should discuss with their clients how they experience the restraint and let
the staffknow. (See footnote 173)|t may be more difficult to justify restraint or seclusion as
clinically helpful if the client isable to describe negative consequences. Advocates should be
familiar with the growing literatureabout the impact of restraint on people, women mostly, who
have been victims of sexual orphysical abuse. Many facility staff are not familiar with these
studies and may welcome the chanceto learn about theffiee footnote 174)\Whenever it
appears that a facility may be misusing restraint with a client,the P&A should attempt to
enforce the client's right to training to minimize the need for restraint.

Also, P&As should regularly obtain and review aggregate restraint data by facility,
unitand shift. Such review may help to pinpoint areas of potential abuse sufficient to
warrantmonitoring or even investigation.

The nature of restraint in juvenile detention facilities may bear a resemblance to that
inmental health facilities, but it often has the added justification of the institution's interest
insecurity. The form of restraint may also differ somewhat. Juvenile detention centers may use
moreprison—-like restraints such as restraint chairs, rubber rooms and shackling. Searches,
includingstrip searches, are more likely to be used in such settings. Furthermore, detention
settings mayhave disciplinary systems which include isolation or solitary confinement. In
Alexander S., thecourt held that “[a]n effective discipline system is necessary in a juvenile
correction institution toaid staff in controlling violence and other inappropriate behavior, to
maintain safety and securityand to serve as a training tool for the overall purposes of correcting
the juveniles' behavior.” (See footnote 175)

Restraint, therefore, is probably regulated by a mix of mental disability rights law
andprisoners' rights law.  There have been a few cases which have addressed the use of
restraint injuvenile detention facilities. In an unreported case, Clarence M. v. Board of
Commissioners ofYakima County,(See footnote 176) a consent decree included a provision
that isolation could only be used when achild posed an immediate physical threat to himself or
to others. In another unreported case, thecourt order required approval by a psychiatrist before
tie—downs, soft tie restraints and the use ofthe rubber room except in a clear emergeesy.
footnote 177) In Milonas, the trial judge enjoined the use ofisolation except when the youth was
physically violent. (See footnote 178)

P&A advocates challenging restraint in juvenile detention facilities, therefore, should



lookto both the standards in mental health facilities and the case law and standards regarding
prisons.

VII.
Conclusion

Advocating for children and adolescents in institutional settings presents unique legal
andpersonal challenges to P&A staff. If we approach our clients with respect and
compassion,mindful of how it must feel to be young and institutionalized, we may be able to
use the law andour skill to create opportunities to improve their lives. There are few more
difficult undertakingsfor P&As, and few which promise such profound rewards.
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